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PREFACE. 


_ t 

In this edition the fifth edition has been followed 
and carefully revised, and has been brought up to date 
with the recent rulings in India and in England. 

F. E. P. 

Oxford, 

October , 1911 . 
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25. Rules as to amount of compensation. 

26. Form of awards. 

27. Costs. 

28. Collector may be directed to pay interest on excess compensation. 


PART IV. 

Apportionment of Compensation. 

29. Particulars of apportionment to be specified. 

30. Dispute as to apportionment. 


PART V. 

Payment. 

31. Payment of compensation or deposit of same in Court. 

32. Investment of money deposited in respect of lands belonging to 

persons incompetent to alienate. 

33. Investment of money deposited in other cases. 

34. Payment of interest. 

PART VI. 

Temporary Occupation of Land. 

35. Temporary occupation of waste or arable land. Procedure when 

difference as to compensation exists. 

36. Power to enter and take possession, and compensation on 

restoration. 

37. Difference as to Condition of land. 





MINIS 



PART VII. 


Acquisition of Land for Companies. 

Sections. 

38. Company may be authorized to enter and survey. 

39. Previous consent of Local Government and execution of agree¬ 

ment necessary. 

40. Previous enquiry. 

41. Agreement with Secretary of State in Council. 

42. Publication of agreement. 

43- Sections 39 to 42 not to apply where Government bound by 

agreement to provide land for Companies. 

44- How agreement between Railway Company and Secretary of 

State may be proved. 


PART VIII. 

Miscellaneous 

45 - Service of notices. 

4b. Penalty for obstructing acquisition of land. 

47 - Magistrate to enforce surrender. 

48. Completion of acquisition not compulsory, but compensation to 
be awarded when not completed. 

49 * Acquisition of part of house or building. 

^o. Acquisition of land at cost of a local authority or Company. 

51. Exemption from stamp-duty and fees. 

52. Notice in case of suits for anything done in pursuance of Act. 

53 . Code of Civil Procedure to apply to proceedings before Court. 

54 - Appeals in proceedings before Court. 

55 - ) Power to make rules. 
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THE 

LAND ACQUISITION ACT 


BEING 

ACT No. 1 of 1894. 

Passed by the Governor-General of India in Council. 

{Received the assent of the Governor-General on the 
2nd February lS9f) 


An Act to amend the law for the acquisition of land 
for public purposes and for Companies. 

Whereas it is expedient to amend the law for 
the acquisition of land needed for public purposes and 
tor Companies, and for determining the amount of 
compensation to be made on account of such acquisi¬ 
tion ; It is hereby enacted as follows : — 

PART I. 

Preliminary. 

Short titio, extent 1 - CO This Act may be called the 
and commencement. Land Acquisition Act, 1894 . 

( 3 ) It extends to the whole of British India ; and 
(< 5 ) It shall come into force on the first day of 

March, 1894 . 

British India” is defined in the General Clauses Act (X of 1897) 
ss * 3 ( 7 ) and 4. 
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Under s. 3 of the Scheduled Districts Act, XIV of 1874, the Act has 
been declared to be in force in the following Districts, namely :—The 
districts of Hazaribagh, Lohardugga (now the Ranchi district, see Cal. 
Gas., 1899, I* P 44 )> and Manbhum, Pergana Dhalbhum, the Kolhan 
in the district of Singbhum (Gazette of India , 1894, Part I, p. 49 °)? and 
the district of Palamau (see Gas. of India, 1894, Part I. p. 639). It is 
also in force in the United Provinces Tarai (Gasctte of Ifidia, 1876, Part I, 
p. 505,) and in Bangalore ( ibid 1894, Part I. p. 512). It is included in the 
Schedule to the Santal Perganas Laws Regulation, III of 1886; and has 
been declared in force in Upper Burma (except the Shan States) by the 
Burma Laws Act, XIII of 1898. 

2 (/) The Land Acquisition Act, 1870, and 

section 74 ofthe Punjab Courts Act, 
Repca1 ’ 1884, are hereby repealed. 

(2) But all proceedings commenced, officers ap¬ 
pointed or authorised, agreements published and rules 
made under the said Land Acquisition Act shall, as 
far as may be, be deemed to have been respectively 
commenced, appointed or authorised, published and 
made under this Act. 

(3) Any enactment or document referring to the 
said Land Acquisition Act or to any enactment there¬ 
by repealed shall, so far as may be, be construed to 
refer to this Act or to the corresponding portion 
thereof. 

S'ub-section ^1).— The first law in India for the acquisition of land 
for public works and purposes was contained in Bengal Regulation I of 
1824, ss. 1-7, and the compensation was settled by arbitration ; the 
apportionment might be made by arbitration or be left to suit in the 
Civil Court. Those provisions were extended to Calcutta by Act I of 
1850; andActXLII of that year declared that railways were public 
works within the meaning of the Regulation, and supplied additional 
facilities for public works, especially in preliminary operations. 

In the Bombay Presidency Act XXVIII of 1839 provided for acquir¬ 
ing land for public purposes in Bombay and Colaba, and the compensa¬ 
tion was determined by a jury of twelve. That Act was extended by 
Act XVII of 1850 for taking land there for railway purposes. 
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In the Madras Presidency Act XX of 1852 provided for the acquisi¬ 
tion of land for public works generally : the compensation was to be 
settled by the Collector or, if the parties disputed it, by arbitration ; and 
the apportionment was made by arbitrators. Act XLII of 1850 was at 
the same time extended to the Presidency. Both these Acts were extend¬ 
ed by Act I of 1854 for the acquisition of land in Madras Town. 


All these enactments were repealed by Act VI of 1857, which pro¬ 
mulgated one general law for the acquisition of land for public purposes 
in all the territories under the East India Company. Its principles were 
these—the valuation was to be made by the Collector or, if the parties 
disputed it, by arbitrators ; and the apportionment might be by arbitra¬ 
tion or be left to suit in the Civil Court. This Act was amended by Act 
II of 1861 with reference mainly to the temporary occupation of land : 
and was extended by Act XXII of 1863, which provided for taking land 
for works of public utility to be constructed by private persons or com¬ 
panies, and for regulating the construction and use of works on land 
so taken. 

These Acts were repealed by Act X of 1870 which consolidated them; 
its principles were these—the valuation was to be made by the Collector 
or, if the parties disputed it, by the Judge with the aid of two assessors ; 
the apportionment if disputed was to be made by the Judge sitting alone 
upon a reference made to him. The present Act abolishes the assessors. 


Sub-section ( 2 ).—All proceedings commenced under Act X of 1870 
will, as far as may be, be deemed to have been commenced under this 
Act ; as in Balaram Bhramaratar Ray v. Sham Sunder Narendra , (1896) 
23 Cal., 526 ; and Nabin Chunder Sarnia v. Deputy Commissioner of 
Sylhet , (1896) 1 C. W. N. 562. 

Officers appointed to exercise the functions of a Collector or of a 
Court under section 3, or to make an enquiry under section 48 of Act X 
of 1870, will be deemed to have been appointed under section 3 or section 
40 respectively of this Act. Officers authorised under section 4 or under 
section 7 or under section 46 of Act X of 1870 will be deemed to have 
been authorised under section 4 or section 7 or section 38 of this Act, as 
the case may be. 

Agreements published under section 50 of Act X of 1870 will be 
deemed to have been published under section 42 of this Act. 

Rules made under section 59 of Act X of 1870 will be deemed to have 
been made under section 55 of this Act. 

Sub-section ( 3 ).—According to this sub-section the Land Acquisi¬ 
tion (Mines) Act, XVIII of 1885 (see post) is, by its s. 17, to be read with 
and taken as part of this Act. 
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LAND ACQUISITION ACT t 

3. In this Act, unless there is 
something repugnant in the subject 
or context,— 



(a) the expression “land” includes benefits to 
arise out of land, and things attached to 
the earth or permanently fastened to any¬ 
thing attached to the earth : 


Land. —This includes the trees, Sub-Collector of Godavari v. Sergani 
Subbaroyadu (1906), 30 Mad., 151 : and also buildings and crops standing 
thereon. See section 19 (1) clause (a). In England, where a railway 
bridge was built across the Thames, it was held that the conservators of 
the River were entitled to compensation for the land taken.— Conser¬ 
vators of the Thames v. Victoria Station &*c. Rail. Co., (1868) L. R., 4 
C. I\ 59 ; Bailey v. Isle of Tkanel Light Rail . Co., [1900], 1 Q. B. 722. 

Ir. Appeal from original decree no. 327 of 1884 the Calcutta High 
Court allowed compensation for the value of sand lying in the land. The 
value of works on the ‘land, 5 which made it suitable for a salt factory, 
might, it was held, be taken into account in estimating the market value 
of the land, when there was no legal provision to the contrary, although 
the license to make salt there was revocable— foseph v. The Salt Co., 
(1892) 17 Mad. 371. English decisions, however, have declined to treat 
clay (for instance) forming the surface or sub-soil as anything but 
constituting the ‘land 5 itself : it is not a mineral within the meaning of the 
statute. Lord Provost of Glasgow v. Farie, (1888) 13 App. Cas. 657 ; 
In re Todd Birlesto?i Co. &>c. [1903] 1 K. B. 603. 

Mines and Minerals. —As regards these see Land Acquisition 
(Mines) Act, XVIII of 1885 (post), which is to be read with and taken as 
part of this Act. The word “land 55 in the English Lands Clauses Con¬ 
solidation Act, 1845, includes mines and minerals— Errington v. Metro¬ 
politan District Rail . Co., (1882) 19 Ch. D. 559 ; Midland Rail. Co., v. 
Robinso?i, [1890] 15 App. Cas. 19, 35; and In re Lord Gerard &r°c.^ 
[1895] 1 Q. B. 459 : and so no doubt does the word “land 55 in India, 
see note under s. 1 of the Land Acquisition (Mines) Act (post). Railway 
companies when acquiring land need not acquire the minerals underlying 
them, and in that event are not entitled to the minerals ; the minerals 
remain the property of the original owner, who cannot work them, 
however, without giving notice to the company, and the company then 
has the option of purchasing them. Minerals thus form an exception to 
the rule that the compensation is to be assessed once for all. 
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Benefits. —Land is defined as including, , but not as meaning. , bene¬ 
fits to arise out of land ; consequently rights detached from the land, as 
e ’ a fishery right held by a tenant, cannot be acquired by itself under 
this Act ; for what is to be acquired in every case under this Act is the 
a g& re £ate of rights in the land and not meiely some subsidiary right. 
Shy am Chnnder Mardraj v. Secretary of State (1908), 35 Cal., 525 ; 


12 C. W. N., 569. 

Easements . By clause (, b ) of this section a person is to be deemed 
“interested in land” if he is interested in an easement affecting the land ; 
yet it was held that an easement does not come within the definition of 
“land” : it cannot be acquired under this Act detached from the land 
affected by it. Shy am Chunder Mardrafs case cited above. 


( b ) the expression “person interested” includes 
all persons claiming an interest in compen¬ 
sation to be made on account of the acqui¬ 
sition of land under this Act ; and a person 
shall be deemed to be interested in land 
if he is interested in an easement affecting 

O 

the land: 


The word “person” includes any company or association or body of 
individuals, whether incorporated or not : see General Clauses Act (X of 
1897) ss. 3 (39) and 4 ; and “company” is defined in cl. (e) post. 

Person interested. —Every claimant must be treated as a per no 
interested until his claim has been adjudicated upon. 

A zamindar, patnidar or other intermediate tenure-holder is a per¬ 
son interested ; and certain classes of raiyats may be persons interested. 
A farmer ( ijaradar ) is a person interested. —Nuzeeroodeen Ahmed v. 
Railway Commissioners , (1862) 1 Hay, 157 ; Marsh. 91. A raiyat 
with a right of occupancy is a person interested, inasmuch as he 
presumably holds at beneficial rates, and could not be ejected by his 
zamindar without compensation. See Godadhar Dass v. Dhunput Sing, 

(1881) 7 Cal. 585. A yearly lessee of tanks, who made a profit by stock¬ 
ing the tanks with fish spawn and selling the fish when full grown, was 
held to be a person interested. He “is in the same position as a yearly 
tenant of agricultural land and equally as much entitled to compensation.” 
Narain Chandra Boral v. Secretary of State , (1900) 28 Cal. 1152 • c 
C * W. N. 349. 

By the English statute no person is entitled to compensation who has 
no greater interest than as a tenant for a year or from year to year—7 
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Ificlt is, who has less than a year of iiis term unexpired at the time when 
he is required to give up possession. —Queen v. Great Northern Rail . Co., 
(1876) 46 L. J., Q. B. 4. As to an English case of an unexpired tenancy, 
which was renewed after notice to treat was given, see Zick v. Londo?i 
United Tramways , (1908) 2 K. B. 126. 

A lessee, who had a right to sink a shaft in another’s land in order to 
work a colliery, was held to be interested in that land. In re Masters 
Greal Western Rail Co (1901) 2 K. B. 84. So also where an owner of 
land sold portions of it to various grantees, subject to covenants on their 
pirt not to erect or permit to be erected thereon any buildings other 
than dwelling houses of a specified value, and the railway company 
acquired those lands from tne grantees and erected an embankment 
thereon, it was held that the owner was by reason of the restrictive coven¬ 
ants a person interested. Lo?ig Eaton Recreatio?i Co. v. Midland Rail. 
Co., [1902] 2 K. B. 574. Similarly in Kirby v. Harrogate School Board, 
C. A. [1896] 1 Ch. 437. A person who has before the declaration 
entered into a contract to purchase certain land (which was to be 
acquired) is prima facie a person interested so as to have a locus sta?idi 
in the decision of the award of compensation. Galstaun v. Secretary of 
State 10 C. YV. N. 195. It was held in England that a claim 

under s. 68 of the Lands Clauses Consolidation Act 1845, 10 compensation 
in respect of an interest in lands injuriously affected within the meaning 
of that section is capable of assignment. Dowsoji v. Great Northern 
City Rail Co., [ 1 905 J 1 K. B. 260. 

But an agreement conferring a privilege by way of license to a grantee 
—as where a person had, by a contract with the lessees of a theatre, the 
exclusive right for a term of years to supply refreshments, use rooms and 
advertise there —does not create any estate or interest in land, so as to en¬ 
title him to compensation when the theatre is acquired under the statute ; 
because a “license prop-rly passeth no interest, nor alters nor transfers 
property in anything, but only makes an action lawful which without it 
had been unlawful.” Frank Warr Co. v. London County Council , 
[1904] 1 K. B. 713. 

Existence of interest. —The interests to be considered are those 
existing at the date of the declaration. An interest in the land acquired, 
which is created subsequently to that date cannot form the subject 
of compensation ; and this principle applies also to adjoining lands 
of the same land-owner, which are injuriously affected by the execu¬ 
tion of the works authorized. After the notice, no onerous interest, 
either in land taken or in land injuriously affected, can be created by 
the land-owner to the prejudice of the acquirer. Mercer v. Liverpool, 
St Helen's &r*c. Rail Co., (1903; 1 K. B. D. 652. Accordingly the purchase 
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iny interest in land, after notice of acquisition has been given, is u in 
truth but the purchase of an interest in the purchase-money.” Carjiochan 
v. Norwich 6° Spalding Rail Co ., (1858)26 Beav. 169. Thus a mort¬ 
gagee, whose mortgage was created after the declaration was published, 
has his claim against the compensation money. Jotin Chowdhurani v. 
A mar Krishna Saha (1904), 13 C. W. N. 350. An owner cannot create 
a valid mortgage after the declaration is published and possession has 
been taken by the Collector. A mar Chandra Kundu v. Ram Sunday 
Saha (1909), 13 C. W. N. 357. 

Disputes among claimants. —The Collector is to make an enquiry 
under section n into the respective interests of the persons claiming the 
compensation, and his award is to state (among other things) the appor¬ 
tionment of the compensation among all the persons known or believed 
to be interested in the land, of whom or of whose claims he has had 
information ; and under section 18 any person interested who has not 
accepted the award may require the Collector to make a reference to the 
Court as to the persons to whom the compensation is payable. Or, if 
there is a dispute about title or about the apportionment of the compen¬ 
sation, the Collector may of his own motion refer such disputes for the 
decision of the Court (section 30). 


(c) the expression “Collector” means the Collec¬ 
tor of a district, and includes a Deputy 
Commissioner and any officer specially 
appointed by the Local Government to 
perform the functions of a Collector under 
this Act: 

But see sections 5 and 24 (7). As regards ‘appointment 7 , see General 
Clauses Act (X of 1897) ss. 15 and 16. 

The “Collector” is not a judicial officer, and no authority is given 
him to administer an oath or to require a verification.— Durga Das 
Rukhit v. Q. E., (1889). 27 Cal. 820. The “Collector” is not a Court. 
Ezra v. Secretary of State, (1902) 30 Cal. p. 85 ; 7 C. W. N. p. 275.. 

Where an officer was specially appointed Collector under this Act in 
several districts including Calcutta and was posted to Alipore, the head 
quarters of the 24 Parganas District, it was held he could carry on at 
Alipore the proceedings for the acquisition of land in the Town of 
Calcutta. Ezra v. Secretary of State, (1902) 30 Cal. p. 73 ; 7 C. W. N. 
P- 267. 

The Government of India has laid down that, where a special officer 
ls a PPointed to perform the functions of a collector under this Act and is 
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J^ced at the disposal of the Public Works Department, he is regarded 
as a Public Works disburser and is supplied with funds in the manner 
prescribed in Article 467 of the Civil Account Code ; and where the 
Collector himself performs these functions, he is not a Public Works 
disburser but draws his funds from the Civil Treasury. Resolution no. 
2209 - A (Finance and Commerce Department) of 10 May 1895. Moreover 
when any considerable area of land is to be acquired, a special officer 
should be deputed for the purpose : he would be the “Collector” with¬ 
in the meaning of this clause, but would be under the supervision of the 
Collector of the district. Circular no XI (Railway) of 21 Sept. 1895. 


In Calcutta this express : on means also the Chairman of the Corpo¬ 
ration of Calcutta, when lands or buildings are to be acquired by the 
Municipal Authorities ; see s. 557 (a) of the Calcutta Municipal Act, 
III B. C. of 1899 .post. 

( d ) the expression “Court” means a principal 
Civil Court of original jurisdiction, unless 
the Local Government has appointed (as 
it is hereby empowered to do) a special 
judicial officer within any specified local 
limits to perform the functions of the 
Court under this Act : 


The “Court” here mentioned is the only Court that has jurisdiction 
under the Act. The principal Civil Court of original jurisdiction is 
ordinarily that of the District Judge, and the District Judge cannot 
transfer the proceedings to a Subordinate Court under the provisions of 
the Bengal, North-Western Provinces and Assam Civil Court Act, XII 
of 1887, section 23. Nor under the Bombay Civil Courts Act, XIV of 
1869 .—First Assistant Collector of Prant Bassein v. Ardesir Framji 
Moos , (1891) 16 Bom., 277. But when a reference is made to the Civil 
Court under Bengal Act VI of 1880, section 28, in respect of damage 
caused or likely to be caused by any drainage scheme carried out under 
the Act, the principal Civil Court of original jurisdiction may, when the 
amount of compensation assessed by the Commissioners does not exceed 
one thousand rupees, transfer a reference under Part III of this Act to 
any Subordinate Judge in the same district, and a reference under 
Part IV of the Act to any Munsiff in the same district. 

But the Local Government is hereby empowered to appoint a special 
officer to perform the functions of the Court under the Act, the only 
condition being that he must be a judicial officer. A Munsift therefore 


Ml Ntsrtty 



DEFINITIONS. 


<SL 


be appointed under this clause, and his pecuniary jurisdiction will 
probably not be limited to one thousand rupees by the provisions of 
section 19 of the Bengal, North-Western and Assam Civil Courts Act. 

The decision of the “Court,” or of the High Court if an appeal is made 
under s. 54, is final, and the matter cannot be re-opened in a civil suit ; 
see s. 52, notes. 


For land acquired in the Town of Calcutta the District Judges of the 
24-Parganas are specially appointed by name to be the “Court” under 
this Act. 


In Madras the following notification, which was issued under Act X 
of 1870 and published at page 1800 of the Fort Saint George Gazette 
dated 12th November 1872, is kept in force by section 2 (2), Act I of 
1894 “Under the provisions of clause 4, section 3, of “The Land 
Acquisition Act 1870” His Excellency the Governor in Council resolves to 
appoint the First Judge of the Court of Small Causes at Madras to 
perform the functions of a Judge under the said Act, generally within the 
local limits of the ordinary civil jurisdiction of the High Court of Madras.” 
In the Central Provinces the Civil Judge, in each district in which there 
is a Civil Judge, has been appointed to perform the duties of a Judge 
under this Act. Notifn. tio. 1993 of 21st April 1894. 

The expression “Court” does not include “Collector” ; see notes to cl. 
{c) and s. 53. 

(e) the expression “ Company ” means a 
Company registered under the Indian 
Companies Act, 1882, or under the 
(English) Companies Acts, 1862 to 1890, 
or incorporated by an Act of Parliament 
or of the Governor-General in Council, or 
by Royal Charter or Letters Patent : 

“Company” has also been defined in the Land Acquisition (Mines) 
Act, XVIII of 1885, s. 16 (see post ); and though that Act is to be read 
with and taken as part of this Aft by s. 17 of that Act and s. 2 (3) of this 
Act, yet this definition supersedes that definition in this Act by s. 2 (3). 

(/) the expression “public purpose” includes 
the provision of village-sites in districts in 
which the Local Government shall have 
declared by notification in the official 
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Gazette that it is customary for the 
Government to make such provision : 



The expression “public purpose” has not been defined. The preamble 
and ss. 6, 7, 35, 36, and 38 speak of “public purposes” and “Companies” 
as separate and distinct things. According to s. 6 ( 1) no declaration can 
be made unless the compensation is to be paid “by a company, or wholly 
or partly out of public revenues or some fund controlled or managed by a 
local authority” ; and see s. 50. “Local authority” is defined in s. 16 of 
the Land Acquisition (Mines) Act, XVI1 1 of 1885 ; (see post), and that 
definition must be read with and taken as part of this Act by virtue of s, 
17 of that Act and s. 2 (3) of this Act. 

p It was declared in Ezra v. Secretary of State , (1902) 30 Cal., pp. 77 
/I and 80 ; 7 C. W. N. pp. 269 and 272, “There is no definition of a “public 
purpose” in the Act, nor any limitation regarding what is likely to prove 
useful to the public. For obvious reasons both matters are left to the 
absolute discretion of the Local Government f and that it was not compe¬ 
tent to the Court to assume to itself the jurisdiction to impose restrictions 
- on this discretion in the facts of that case. 

With regard to public purposes the observations in Galloway v. 
Mayor &*c. of London , (1866) L. R., r H. L. 34, are important. Where 
persons have special powers conferred on them by statute for effecting a 
particular purpose, they cannot be allowed to exceed the limits of those 
powers or to exercise them for any purpose of a collateral kind. This rule 
applies strictly where a body of adventurers obtain powers for a certain 
purpose, as, for example, the formation of a railway ; but where an exist¬ 
ing public body, such as the corporation of a city, is entrusted by the 
Legislature with the duty of making public improvements, the powers 
entrusted to it for that purpose will not be subject to a strict and restric¬ 
tive construction. 


It was held that objects connected with public health, safety, con¬ 
venience and education under the District Municipal Act (Bom. VI of 
1873) are “public purposes” within the meaning of this Act. Shastri 
Ramchandra v. Ahmedabad Municipality , (1900) I L. R., 24 Bom. 600. 
Accordingly the Government of Burma has declared thus : — In towns, 
while it is not admissible for Government to acquire land solely as a 
financial speculation in the hope of being able ultimately to make a profit 
on the transaction, yet where any real public purpose can be served, it is 
open to Government to acquire land under the Act to be subsequently let 
out on building leases. For instance, the acquisition of land in order 
that a town may be laid out on sanitary and convenient lines, is acquisi¬ 
tion for a public purpose, and acquisition of land by a Municipal Com- 
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in accordance with section 83 of the Burma Municipal Act (III of 
1898) may be made under the Land Acquisition *Act. {Land Acquisition 
Manual, 1908.) 


It is to be observed as regards the provision of village-sites, that the 
Act can only be put in force in districts in which the Local Government 
shall have declared by notification in the Official Gazette that it is custo¬ 
mary for the Government to provide such sites. Thus in Madras the 
Gjvernment has declared that it is customary for the State to provide 
village-sites in districts other than Madras, the Nilgiris, South Canara 
and Malabar (B P. No, 196 of 17 June 1895). Such a notification has 
been issued in respect of all districts in both Lower Burm 1 {Rev. Dep . 
notifn . no. 49 dated 30th Jan. 1907) and Upper Burma {Rev. Dep. notifn. 
no - 256 dated 15th July 1899) : and special rules have been made under 
the Lower Burma Town and Village Lands Act (see rule 45 under that 
Act) for the grant, on payment of fees, of house sites in areas acquired 
for that purpose in Lower Burma under this Land Acquisition Act. An 
amendment to extend the clause to cases of necessity was negatived in the 
Legislative Council. See Gazette of India for 1894, Part VI, p. 25. 

If the Local Government apprehends that a protected monument is in 
danger of being destroyed, injured or allowed to fall into decay, it may 
proceed to acquire it under this Act, as though the preservation of a pro¬ 
tected monument were a “public purpose” within the meaning of this Act. 
(Act VII of 1904, s. 10). 

Some special provisions are in force in Calcutta by s. 557 of the 

Calcutta Municipal Act, III B. C., of 1899, see post. 


{g) the following persons shall be deemed persons 
“entitled to act” as and to the extent here¬ 
inafter provided (that is to say) — 
trustees for other persons beneficially 
interested shall be deemed the persons en¬ 
titled to act with reference to anj^ such 
case, and that to the same extent as the 
persons beneficially interested could have 
acted if free from disability : 
a married woman, in cases to which the 
English law is applicable, shall be deemed 
the person so entitled to act, and, whether 
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of full age or not, to the same extent as if 
she were* unmarried and of full age ; and 
the guardians of minors and the committees 
or managers of lunatics or idiots shall be 
deemed respectively the persons so entitled 
to act, to the same extent as the minors, 
lunatics or idiots themselves, if free from 
disability, could have acted : 

Provided that— 

(i) no person shall be deemed “entitled to act” 
whose interest in the subject-matter shall 
be shown to the satisfaction of the Collector 
or Court to be adverse to the interest of the 
person interested for whom he would other¬ 
wise be entitled to act; 

(??) in every such case the person interested may 
appear by a next friend, or, in default of 
his appearance by a next friend, the Collec¬ 
tor or Court, as the case may be, shall 
appoint a guardian for the case to act on 
his behalf in the conduct thereof; 

(m) the provisions of Chapter XXXI of the 
Code of Civil Procedure shall, mutatis 
mutandis, apply in the case of persons 
interested appearing before a Collector or 
Court by a next friend, or by a guardian for 
the case, in proceedings under this Act; 
and 

( iv) no person “entitled to act” shall be com¬ 
petent to receive the compensation-money 
payable to the person for whom he is en- 
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titled to act, unless he would have been 
competent to alienate the land and receive 
and give a good discharge for the purchase- 
money on a voluntary sale. 

The expression “entitled to act” occurs only in section 9, sub-section 
( 3 )) which requires the Collector to serve notices of an intended acquisi¬ 
tion of land on the occupier “and on all such persons known or believed 
to be interested therein, or to be entitled to act for persons so interested, 
as reside or have agents authorised to receive service on their behalf, 
within the revenue district in which the land is situate but this expres¬ 
sion has reference also to ss. 31—33, see notes there. This clause defines 
the persons who are entitled to act for others, and the extent to which 
they can act. 

Minors and guardians :—The law regarding minors is contained 
in the Guardians and Wards Act, VIII of 1890, and the Indian Majority 
Act, IX of 1875, besides the Acts relating to the Court of Wards (in Bengal 
IX B. C. of 1879, III B. C. of 1881 and IV of 1892) ; and the law regard¬ 
ing lunatics and idiots is contained in the Lunacy (District Courts) Act, 
XXXV of 1858, and the Lunacy (Supreme Courts) Act, XXXIV of 1858. 

In Luckmeswaf Singh v. Chairman , Darbkanga Municipality , (1890) 
x 7 I. A. 90 ; 18 Cal. 99, the Privy Council held (1) that the guardian of a 
minor’s estate has no power to waive a right to compensation for part of 
the estate taken under the Act, although the owner, had he been of full 
a ge, might have waived it ; (2) that, although the Court of Wards had 
not power to alienate the land of a minor, of whose estate it had charge, 
f° r the purpose for which it was required, yet possession might have been 
lawfully taken of the land for a public purpose under and in conformity 
w ith the Act, if there had been due compliance with its provisions as 
re gards compensation to the minor’s estate ; but (3) where compensation 
had not been given, and a merely nominal consideration had passed, the 
Collector as the representative of the Court of Wards not having acted so 
as to protect the interests of the minor, no valid title to the land was 
es tablished as against the ward, and on his attaining full age, he could 
recover it with mesne profits. 

And in Swamirao v. Collector of Dharwar , (1892) 17 Bom. 299, it was 
held that a minor was not bound by the action of his guardian in waiving 
an objection to the appointment of a person as assessor under Act X of 
^70, who was disqualified from acting as such in consequence of having 
a substantial interest in the matter at issue. 
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Provisos.— The provisos should be carefully borne in mind. Chapter 
of the Code of Civil Procedure relates to “suits by and against 
minors and persons of unsound mind.” 


As regards proviso (iv) see the Guardians and Wards Act, VIII of 
1890, sections 28 and 29, and the Lunacy (District Courts) Act, XXXV 
of 1858, section 14. 


PART II. 

Acquisition. 

Preliminary Investigation. 

4. ( 1 ) Whenever it appears to the Local Govern- 

Publication of prcii- ment that land in any locality is like- 
ly to be needed for any public 
thereupon. purpose, a notification to that effect 

shall be published in the official Gazette, and the 
Collector shall cause public notice of the substance of 
of suph notification to be given at convenient places in 
the said locality. 

(2) Thereupon it shall be lawful for any officer, 
either generally or specially authorised by such 
Government in this behalf, and for his servants and 
workmen, — 

to enter upon and survey and take levels of any 
land in such locality ; 

to dig or bore into the subsoil; 
to do all other acts necessary to ascertain whether 
the land is adapted for such purpose ; 

to set out the boundaries of the land proposed to 
be taken and the intended line of the work (if any) 
proposed to be made thereon ; 
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to mark such levels, boundaries and line by placing 
marks and cutting trenches ; 

and, where otherwise the survey cannot be com¬ 
pleted and the levels taken and the boundaries and 
line marked, to cut down and clear away any part of 
any standing crop, fence or .juugle ; 

Provided that no person shall enter into any 
building or upon any enclosed court or garden attached 
to a dwelling-house (unless with the consent of the 
occupier thereof) without previously giving such 
occupier at least seven days’ notice in writing of his 
intention to do so. 




Sub-section (1).— The distinction should be observed between the 
notification th at land in any locality is likely to be needed under section 4 
and the declaration that some particular land is needed under section 6. 

This section applies only when land is likely to be needed for a 
public purpose ; see definitiuy, s. 3 ; but it may be extended to cases 
when companies desire to acquire land by s. 38. The word “ land” here 
is not qualified in any way. Government has power to take up any land 
in any locality needed for any public purpose.— Shastri RamchaJidra v. 
Ahmedabad Municipali/y y (1900) 24 Bom. 600. It seems that the notifi¬ 
cation under this section need be published only when a preliminary 
survey or other measure mentioned in the section is necessary to 
determine whether the land should be acquired or not. 

In Madras it is enjoined that, if the owners or occupiers object, a 
statement of their objections should be taken whenever feasible (B. P. 
No. 134 0 f jo Ap r 1896 ) 

By s. 83 of the Indian Forest Act, VII of 1878, it is declared that any 
land required for any of the purposes of that Act shall be deemed to be 
needed for a public purpose within the meaning of this section. For a 
difference between that Act and this Act, see Ralvant Ramchandra v. 
Secretary of State (1905), 29 Bom. p. 505. 

Sub-section. (2)—Without the notification entry upon the land 
would be trespass. The principle is that all statutory conditions which 
have been imposed as conditions precedent to an entry on lands must be 
fulfilled .—North Shore Rail Co. v. Pion, (1889) H App. Cas. 612; Re 
®°yne , (1889) 24 L. R., Ir. 287. The power of entry is given as ancillary 


misr/ty 
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>, and for the purposes of, the notification : after entry the person enter¬ 
ing has nothing more than a possessory right, enabling him to utilize 
the lands entered upon for the purpose of the undertaking. — Tiverton 
&*c. Rail. Co. v. Loosemore , (1884). 9 App. Cas. 480. Cripps ' Law of 
Compe?isation , 5th Ed., 85, 95. For penalties on obstruction, see s. 46. 


5. The officer so authorised shall at the time of 

Payment lor Dam- SUch entl 7 P a 7 01 ’ tender payment 

age * for all necessary damage to be done 

as aforesaid, and, in case of dispute as to the suffi¬ 
ciency of the amount so paid or tendered, he shall at 
once refer the dispute to the decision of the Collector 
or other chief revenue-officer of the district, and such 
decision shall be final. 


The words “ or other chief revenue-officer of the district” explain the 
sense in which the term “ Collector” is used in this section. The dispute 
must be decided by the chief revenue-officer of the district, and not by an 
officer specially appointed by the Government to perform the functions of 
a Collector under this Act under section 3 ( c ). 

Where the inquiry is being made on behalf of a Company, see. s. 38 (2). 


Declaration of intended Acquisition. 

6. (/) Subject to the provisions of Part VII of 

this Act, whenever it appears to the 
Local Government that any particu¬ 
lar laud is needed for a public pur¬ 
pose or a Company, a declaration shall be made to 
that effect under the signature of a Secretary to such 
Government or of some officer duly authorized to 
certify its orders : 


Declaration that land 
is required for a public 
purpose. 


Provided that no such declaration shall be made 
unless the compensation to be awarded for such 
property is to be paid by a Company, or wholly or 
partly out of public revenues or some fund controlled 
or managed by a local authority. 
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(2) The declaration shall be published in the - 
official Gazette, and shall state the district or other 


territorial division in which the land is situate, the 
purpose for which it is needed, its approximate area, 
and, where a plan shall have been made of the land, 
the place where such plan may be inspected. 


(3) The said declaration shall be conclusive 
evidence that the land is needed for a public purpose 
or for a Company, as the case may be ; and, after 
making such declaration, the Local Government may 
acquire the land in manner hereinafter appearing. 

Sub-section (i).—The Act only relates to the acquisition of land 
needed (i) for a public purpose, or (2) for a Company, as defined in s. 3. 
The pioviso contains a further restriction that no declaration under 
this section shall be made, unless the compensation to be awarded is to 
be paid by a Company, or wholly or partly out of public revenues or 
some fund, controlled or managed by a local authority. Hence if a con- 
tribution towards the cost is made out of public revenues or a Municipal 
or local fund, land may be acquired under the Act. As regards “ public 
purpose,” sees. 3 f/), and as regards “companies,” s. 3 (<?). “Local 
authority” is defined in s. 16 of the Land Acquisition (Mines) Act (see 
post), and that definition must be read with and taken as part of this Act 
by virtue of s. 17 of that Act and s. 2 (3) of this Act. 

Special Acts .— By the Tramways Act, XI of 1886, s. 7 (3), the Local 
Government may, in the order for the acquisition of land for the purposes 
°f a tramway of which the promoter is not a company, direct that land 
may be acquired for the promoter under the provisions of this Act in the 
same manner and on the same conditions, as it might be acquired for the 
purposes of the tramway if a company was the promoter. Act III B. C. 
(| f 1883 provides for the making of tramways in Bengal. 

The provisions of the Act have been made applicable, either for the 
1 1 pose of acquiring land or for the purpose of assessing compensation 
m damage, done to land, under various local statues, an abstract of 
hich was given in the second edition of this book. In certain cases under 
1 e se special Acts land may be acquired under this Act for private 

pui poses. An instance of this is to be found in the Irrigation Acts, when 
any P ers °n desires the construction of a new village-channel, but is 
abie or unwilling to construct it under a private arrangement with the 
2 ■ 
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mers and occupiers of the land affected ; see Act III (B.C.) of 1S76, 


s. 52. Some special enactments of importance are given in the Appendix. 

The Indian Works of Defence Act, VII of 1903, contains special 
provisions regarding land required for such works ; they are closely 
similar to the provisions of this Act, and many sections are almost iden¬ 
tical with the corresponding sections of this Act. 

Declaration.— “ The law requires that, when any particular land is 
required for the two purposes [viz, for a public purpose or for a Com¬ 
pany] for which the Local Government is authorized by the Legislature 
to put the Act into operation, a declaration to that effect should be pre¬ 
viously made. It does not require that the intention of Government 
should be declared or notified in any particular form ; nor has it been 
pointed out to us that any form has been presented by the Act or the 
rules framed under the Act for such declarations. The use of the words 
* to that effect’ indicate to our mind that it may be made in any form so 
long as the object is patent.” Ezra v. Secretary of State , (1902) 30 Cal. 
p. 81 ; 7 C. W. N. p. 272. 

Sub-section ( 2 ) —The purpose must be stated in the declaration. 
In England it has been held that, when land has been taken under the 
compulsory powers of an Act of Parliament, the promoters are only 
authorized to acquire land for the purposes of the undertaking, which 
they have powers to construct ; they have no power of alienating the land 
for purposes other than those specified in their special Acts ; and they 
may be restrained from using it for other than the specified purposes. In 
Gurudas Kundu v. Secretary of State (appeal from original decree no. 
294 of 1898, Cal. High Court) it was doubted whether a public body, 
which had acquired land for a specific purpose stated in the declaration, 
could afterwards, when the acquisition case was being tried in the Court, 
abandon that purpose and announce that they intended to use the land 
for some other purpose for which they had not proposed to acquire it. See 
notes on “injuriously affected ” under s. 23. But it is different aftqr the 
acquisition has been completed and possession taken, see notes to s. 16. 

The Act nowhere says that, whether land is acquired for a public 
purpose or for a company, it should be for a permanent public purpose 
or for a permanent company. Ezm v. Secretary of State , cited below. 
Where certain lands were acquired in Calcutta under this Act in 1874 
for certain public purposes under the Port Commissioners Act of 1870, 
one of such purposes being a road to a wharf, and the road was cons¬ 
tructed and was used by the public for a time, it was held that the land 
was acquired by the Port Commissioners as trustees for the public 
purposes declared and the road was one of those public purposes, but it 
was not made over to public, and neither the declaration under this 



DECLARATION. 


<SL 


fion nor the. acquisition under this Act made the road a public road. 
Akshoy Kumar Ghosh v. Commrs . of the Port of Calcutta (1906), 
33 Cal. 1243. 


In various Acts also the promoters are authorized to acquire some 
specified quantity of land for what are called ‘extraordinary purposes,’ but 
such purposes are generally really ancillary to the main purposes. In 
India no such question can perhaps arise, because by sub-section (3) the 
declaration is apparently conclusive. 

The approximate area must also be declared. The question, what 
quantity of land is to be acquired for the purpose specified, is left to 
the decision of the Local Government; for by sub-section (1), if it 
appears to the Local Government that ‘any particular land is needed,’ 
the Government can make the declaration, and by sub-section (3) the 
declaration is conclusive that “the land is needed.” The question whether 
superfluous lands are acquired does not apparently arise after the 
declaration is published ; and, as the lands when acquired vest absolutely 
m the new owners (see s. 16), it appears they have full liberty to dispose 
of surplus land. 

In England superflous lands have been defined as lands which have 
been acquired by the promoters of the undertaking under the provisions 
of their statutory powers, but which are not required by them for the 
purposes thereof ; and “ required ” is synonymous with “necessary.”— 
Great Western Rail. Co. v. May (1875) L. R., 7 H. L. 283. See notes to 
public purpose,” s. 3 (f). Whether lands are superfluous is a question 
°f fact, which is to be decided upon a consideration of all the circum¬ 
stances, and it is to a great extent one of bona fides on the part of the 
Promoters ; the burden of proof lying upon the person who alleges the 
lands are superfluous. Hooper v. Bour?ie , (1880) 5 App. Cas. 1. But 
there this question can be raised years after the lands have been 
acquired. The acquirers can sell land no longer wanted, even if they 
bought it with a covenant to the contrary. Ayr Harbour Trustees v. 
Oswald, (1883) 8 App. Cas. 623 ; South Eastern Rail Co. and IViffin's 
Contract , [1907] 2 Ch. 366. 

Sub-section (3).— Where the Act was put into force for the purpose 
°I acquiring some land adjacent to the Bank of Bengal for the extension 

the Bank’s business, viz.^ for the Public Debt Office and the Govern¬ 
ment Account Department, and the owner instituted a suit to restrain the 
Government from making the acquisition, the High Court observed—“In 
making the acquisition the wishes of the owner of the land are 
wholly irrelevant under the Act. It does not contain any provision for 
any objection on the part of the owner to the acquisition itself. All 
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objections are limited to the amount of compensation and matters 
connected therewith, such as measurement and area .” And the Act 
“vests the Local Government with absolute discretion in the matter of 
acquisition, irrespective of any consideration of the willingness or unwill¬ 
ingness of the owner to part with his property.” Nor has he any concern 
with the question whether the acquisition will be permanent. Ezra v. Sec¬ 
retary of State , (1902) 30 Cal. pp. 74, 76, 80; 7 C. W. N. pp 267, 
269, 272. See also the observations of the Privy Council in appeal in the 
same case under s. 40. See also Balva?it Ramcha?id?'a v. Secretary of 
State (1905), 29 Bom., p. 505. 


In cases where land is acquired for a Company under Part VII of the 
Act, if the requirements of that Part, to which the application of ss. 
6 and 7 is subjected, are not complied with, the declaration will not 
be conclusive evidence, that the land is needed ; but if those requirements 
are complied with, the owner of the land is not entitled to question the 
validity of the declaration, nor is it open to the Civil Court to enter 
upon its determination. Ezra v. Secretary of State, cited above. But 
the Privy Council on appeal did not express an opinion on this point. 
Idem, (1905) 32 Cal. 605 ; 9 C. W. N., 454 ; 1 Cal. Law Journ. 227. 

Where a municipality sought to acquire a strip of land at the 
entrance of a street (which was alleged to be a private street) for the 
purpose of widening the street in order to facilitate the effective use of 
fire-engines, it was held that the acquisition was within the powers of the 
municipality under the District Municipal Act (Bom. VI of 1873), and 
that the Civil Court had no jurisdiction to restrain the municipality there¬ 
from.— Shaslri Ramcha?idra v. Ahmedabad Mimicipality, (1900) 24 
Bom. 600. 

It is not absolutely necessary that Government should acquire the 
land after making the declaration (s. 48). 


7. Whenever an}^ land shall have been so declared 
to be needed for a public purpose, 

After declaration, 

Collector to take order or for a Company, the Local Govern- 

for acquisition. . 

ment, or some officer authorized by 
the Local Government in this behalf, shall direct the 
Collector to take order for the acquisition of the 
land. 


In Bengal the Board of Revenue is authorized under this section to 
direct the Collector to take order for the acquisition in all cases on the 
publication of the declaration. 
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The Collector shall thereupon cause the land 
(unless it has been already marked 
out under section 4) to be marked 
out. He shall also cause it to be 
measured, and (if no plan has been made thereof) a 
plan to be made of the same. 


Land to bo marked 
out, measured and 
planned. 


The Collector must disburse all costs of measurement. For penalties 
on obstruction, see s. 46. 

It is to be remarked that the Act does not provide for measurement 
of the land in the presence of the parties interested, but objections to the 
measurements may be preferred to the Collector (s. 9) and will be 
enquired into by him under s. n ; and a person interested may under 
s. 18 require the Collector to make a reference to the Court for the 
determination of his objection as to the measurement. 

The Lands Clauses Consolidation Act, 1845, contains a provision 
(s. 124) regarding interests in land which have been omitted to be 
purchased through mistake or inadvertence. As regards defective 
measurement see Doe d. Hyde v. Mayor of Manchester, (1852) 12 
C. B. 474. 

9. (/) The Collector shall then cause public 

Notice to persons notice to be g iven at convenient 

interested. places on or near the land to be 

taken, stating that the Government intends to take 
possession of the land, and that claims to compensa¬ 
tion for all interests in such land may be made to him. 

(2) Such notice shall state the particulars of the 
land so needed, and shall require all persons interested 
in the land to appear personally or by agent before 
the Collector at a time and place therein mentioned 
(such time not being earlier than fifteen days after 
the date of publication of the notice), and to state 
the nature of their respective interests in the land 
and the amount and particulars of their claims to 
compensation for such interests, and their objections 
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any) 


to the measurements made under section 8. 
The Collector may in any case require such state¬ 
ment to be made in writing and signed by the party 
or his agent. 

(3) The Collector shall also serve notice to the 


same effect on the occupier (if any) of such land and 
on all such persons known or believed to be interested 


therein, or to be entitled to act for persons so inter¬ 
ested, as reside or have agents authorized to receive 
service on their behalf, within the revenue district in 
which the land is situate. 


(4) In case any person so interested resides else¬ 
where, and has no such agent, the notice shall be sent 
to him by post in a letter addressed to him at his last 
known residence, address or place of business and 
registered under Part III of the Indian Post Office 
Act, 1806. 

This section provides for the publication of a general notice on or 
near the land, and for the service of special notices on the occupier and 
othet persons known or believed to be interested. The notices must state 
the particulars of the land needed and must require the persons interested 
to state their objections (if any) to the measurements made under 
s. 8. Persons interested , and entitled to act , see the definitions in s, 3 
(d) and (g). 

Sub-sections (1) and ( 2 ).---The notice is a general one. It must 
contain the material facts which will enable persons interested in the 
lands to identify the land to be acquired ; but the requirement of 
accuracy should not be pushed to extremes, and it would be sufficient if 
the notice sufficiently apprises them about the property wanted. 
Rafneswar Singh v. Secretary of State (1907), 34 Cal. 470 ; 11 C. W. N. 
356 : in which case neither the declaration, not the plan in the collectorate 
to which it refened, nor the alignment marked on the spot, made it 
clear what lands would be acquired. If no boundaries are mentioned, 
it would depend on the circumstances, whether the particulars are 
sufficient and whether the persons interested really knew. The giving 
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copy of the 
decision of these 
persons interested 
that they did not 


plan of the land might remedy the defect. The 
questions would depend partly on whether the 
made objections at the beginning or afterwards,- 
know. Kashi Per shad Singh v. Secretary of State , 
(appeal from original decree No. 172 of r 9 ° 1 5 Cal. High Court). 
If the approaches to and the landing-places of a ferry are to be 
acquired, the notice ought to state that the ferry itself will be acquired ; 
and so also, if a railway bridge is to be constructed across a river, the 
bed of which belongs to a private person, it should state that the river-bed 
will be acquired. Ratneswar Singh's case, cited above. But an owner 
may waive a defect. Ibid. 


The fifteen days prescribed must be fifteen clear days between the 
date of the publication of the notice in sub-section (1) and the time fixed 
by the Collector. A notice which fixes a shorter time is defective, because 
the principle is that no man should have his rights determined without 
an opportunity to be heard, and where the Statute prescribes a minimum 
period, such time can not be reduced. Raincswar Singh's case, cited 
above. But an owner may waive a defect. Ibid. 

Claims .—The claim made must be a definite one. A petition merely 
asserting or objecting that the land is of such and such a quality, or 
produces such and such a yield, or is valuable lakhiraj, or such like, does 
not constitute a claim within the meaning of this section. Kashi Per shads 
case cited above. The interests, amounts and particulars should be 
stated clearly and specifically. The amount is important in reference to 
s 25. Applications for compensation are exempt from Court fee by Act 
VII of 1870, s. 19 (xxii). The intentional omission to make a statement 
of claim is made by s. 10 a penal offence under s. 176 of the Penal Code. 

Sub-section (3).—These notices are special and are to be “to the. 
same effect,” that is, to require the persons served with them to do what 
is required in sub-section (2). No conditions with regard to time ate 
particularized, and this sub-section does not fix any time limit. It is 
apparently sufficient if the Collector serves special notices on the persons 
recorded in his registers as owners or occupiers ; he cannot be expected 
to know at the commencement all the persons who may be interested. 
This provision admits of a supplementary operation, namely, to invite 
die attention of persons who may be discovered during the proceedings 
to be interested. Kashi Per shads case, cited above. 

Knowledge of the proceeding is sufficient. —Where a person, who 
alleged that he had a permanent raiyati right in certain land acquired, 
was not served with notice through inadvertence or oversight, it was held 
th at, as the acquisition proceedings had been conducted and completed 
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.bofifit fide and the Collector had taken possession, that person was bound 
thereby and could not set up his claim against the acquisition ; for he 
knew of the proceedings and declined to appear merely on the ground 
that no notice had been served on him. Gungaram Marty ary v. Secre¬ 
tary of State, (1903) 30 Cal. 576. 
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Certain land was acquired in 1890 and 1891, the award and appor¬ 
tionment of compensation were made by the Court, and the proceedings 
were finally disposed of in 1S92. Afterwards a person who had been 
a mere tenant of the land preferred a claim to compensation in 1898, 
and the Collector referred it to the Court. It was held the claim was 
inadmissible, because the claimant had been perfectly cognizant of the 
proceedings and had wilfully neglected to make any claim ; he alleged 
he had had no notice, but he had refused to vacate the land, when it was 
acquired, two writs of ejectment had been issued against him and he had 
been at length forcibly ejected. Kanhaia Lai v. Secretary of State 
(appeal from original decree No. 611 of 1900, Cal. High Court) 


The requirements of this sub-section are satisfied, if there is a sub¬ 
stantial compliance ; but if the Collector wilfully and perversely refused 
to give notice to a person interested, his proceedings could not be 
considered bona fide and should be held inoperative in vesting the land 
in the Government. Gungaram's case cited above. If all the persons 
interested appear, they cannot afterwards take the objection, that no 
notice was served on individuals or that notices were not served on all 
of them. They would be bound to prefer their claims and could not 
excuse a neglect to make a claim on the ground of want of individual 
notice. Kashi Persbad's case cited above. 


Sub-section ( 4 ).—As to the mode of service, see s. 45. Part III of 
Act XIV of 1866 related to “registered letters,” it is now replaced by 
ss. 28 and 29 of the Indian Post Office Act, VI of 1898. 


10. ( 1 ) The Collector may also require any such 
person to make or deliver to him, at a 


enforce the^makfng“f time and place mentioned (such time 
:r“:. t0names not being earlier than fifteen days 


not being earlier than fifteen 
after the date of the requisition), a 
statement containing, so far as may be practicable, 
the name of every other person possessing any 
interest in the land or any part thereof as co¬ 
proprietor, sub proprietor, mortgagee, tenaiit or other- 
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ise, and of the nature of such interest, and of 
the rents and profits (if any) received or receivable 
on account thereof for three years next preceding 
the date of the statement. 


(2) Every person required to make or deliver a 
statement under this section or section 9 shall be 
deemed to be legally bound to do so within the mean¬ 
ing of sections 175 and 176 of the Indian Penal Code. 

Sub-section (1). — The “ Collector’s ” powers are defined here ; but 
he is not a judicial offi:er and his proceedings are not regulated by the 
Civil Pro. Code. He may demand statements as described here, but no 
authority is given to him to administer an oath or to require a verifica¬ 
tion ; hence he cannot require a petition put in before him to be verified 
in accordance with that Code, so as to make any false statement punish¬ 
able as perjury .— Durga Das Rukhit v. Q. E ., (1 899) 27 Cal. 820; 
Ezra v. Secretary of State , (1902) 30 Cal., p. 85 ; 7 C. W. N. p. 275 ; 
and on appeal to the Privy Council, (1905) 9 C. W. N. 454 ; 1 Cal. Law 
Journ. 227. Nor can the “ Collector” properly be regarded as a Revenue 
Court within the terms of s. 476 Criminal Pro. Code. — Durga. Das 
Rukhit’s case cited above. 

The time within which and the place where the statement is to be 
made or delivered must be specified in the notice. See notes to s. 9 (2). 

Sub-section (2). — Section 175 of the Indian Penal Code provides a 
penalty for the intentional omission to produce or deliver up any docu¬ 
ment to any public servant, and section 176 for the intentional omission 
to give any notice or to furnish information on any subject to any public 
servant. In either case the offender may be punished with simple im¬ 
prisonment for one month, or fine not exceeding five hundred rupees, or 
both. For a case in which certain claimants were accused of having 
given false information within the terms of s. 177 Indian Penal Code, see 
Durga Das Rakhit v. Umesh Chandra Sen , (1900) 2/ Cal. 985 ; 5 C. W. 
-^ T - 131. An exaggeration or over-estimate of the value of the land cannot 
properly constitute a false statement, which would demand a prosecution 
for perjury. Moreover a party dissatisfied with the Collector’s award 
Can claim a reference to the “Court,” whose duty it is to decide the 
latter in dispute judicially. It is therefore premature and improper on 
the Collector’s part to subject a party, who has claimed such a reference, 

undecided. 
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Enquiry into Measurements , Value and Claims, 
and Award by the Collector. 

11 . On the clay so fixed, or on any other day to 

Enquiry and award which the haS beel1 adjOUm- 

by Collector. ed, t,h e Collector shall proceed to 

enquire into the objections (if any) which any person 
interested has stated pursuant to a notice given under 
section 9 to the measurements made under section 8, 
and into the value of the land, and into the respective 
interests of the persons claiming the compensation, 
and shall make an award under his hand of— 


( i ) the true area of the land ; 

(/?') the compensation which in his opinion 
should be allowed for the land ; and 


(Hi) the apportionment of the said compensa¬ 
tion among all the persons known or be¬ 
lieved to be interested in the land, of whom, 
or of whose claims, he has information, 
whether or not they have respectively 
appeared before him. 

Scope of the enquiry.— The Collector is bound to make an award 
in every case, whether the persons interested attend or not ; and it is 
only on the written application of a person interested who has not accep¬ 
ted the award, that he is required to refer an objection for the determina¬ 
tion of the Court. The Collector’s enquiry is to be full and complete so 
as to enable him to make a final award. He is to enquire 

(ti) into the objections (if any) to the measurements made under s. 8 ; 
< b ) into the value of the land ; and 

( c ) into the respective interests of the persons claiming the com¬ 
pensation. 

And he is to make an award showing 
(t) the true area of the land ; 

(it) the compensation which, in his opinion, should be allowed for 
the land ; and 
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(///) the apportionment of the said compensation among all the 
persons known or believed to be interested in the land whether 
or not they have appeared before him. 


Nature of enquiry. —“Throughout the proceedings the Collector 
acts as the agent of Government for the purposes of acquisition, clothed 
with certain powers to require the attendance of persons to make state¬ 
ments relevant to the matters which he has to enquire into. He is, in no 
sense of the term, a judicial officer, nor is the proceeding before him a 
judicial proceeding. In this view we are supported by the decision of 
this Court in Dur^a Das Rakhit v. Queen Empress . The award which 
he makes does not possess any finality so far as the persons interested 
are concerned, for under s. 18 any person interested, who has not accep¬ 
ted the award, may within a certain time \>y written application to the 
Collector require a reference of the matter for the determination of the 
Court. This shows that, so far as the Collector is concerned, he is not 
a Court.’’ Ezra v. Secretary of State , (1902) 30 Cal. p, 85 ; 7 C. W. N. 

p. 275. 

Ihis was approved by the Privy Council on appeal in the same suit, 
(1905) 9 C. W. N. 454 ; 1 Cal. Law Journ. 227 ; where their Lordships 
observed — in reference to the owner’s objection that the Collector (who 
conducted the enquiry and made the award) availed himself of informa- 
ll °n supplied to him without the owner’s knowledge and not disclosed at 
the enquiry—as follows “When the sections relating to this matter are 
l ead together, it will be found that the proceedings resulting in this 
award’ are administrative and not judicial ; that the ‘award’ in which the 
enquiry results is merely a decision (binding only on the Collector) as 
to w hat sum should be tendered to the owner of the lands ; and that, if a 
judicial ascertainment of value is desired by the owner, he can obtain it 

by requiring the matter to be referred by the Collector to the Court . 

^ *s, to say the least, perfectly intelligible that the expert official charged 
Wltn die duty of fixing value should be possessed of all the information in 

hands of the department, and should at the same time avail himself 
°f all that is offered at the enquiry, his ultimate duty being, not to con¬ 
clude the owner by his so-called award, but to fix the sum which in his 
best judgment is the value and should be offered. It is not implied in this 
reservation that the Collector would be precluded by anything in the 
blHtu te from inviting at the enquiry the criticism of the owner on any in¬ 
formation he had in his hands, if he thought that in the circumstances 
this would advance knowledge ; but this is for his discretion.” 

Procedure.— Each parcel of land and all the interests in it should 
e dealt with as a whole. It is not intended that the Collector should 
s plil up such interests and value them separately and independently, as, 
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Tor instance, treat a landlord’s interest and a tenant’s interest in the same 
land as distinct things to be valued apart from each other ; nor is it inten¬ 
ded that he should settle the amount of compensation due to one of the 
persons interested and refer the case of the others to the Court. See 
ss. 20 and 21. The persons who are interested in the land at the date 
when the Collector takes possession are the persons entitled to the com¬ 
pensation. (Appeal from original decree No. 232 of 1883, Cal. High 
Court). 

Accordingly it is the Collector’s duty to sift all the evidence produced 
before him by the claimants, and to call for all evidence that is available 
on behalf of the Government, in order to ascertain the true value of the 
land. As he is not a Court nor a judicial officer, he may call for reports 
from his subordinates. The award, however, must be made by the 
Collector himself. But he is bound by the declaration and cannot go 
beyond it, so that, if an erroneous boundary has been given in the decla¬ 
ration, he cannot cure the mistake. Harish Chunder Neogy v. Secretary 
of State (1907), 11 C. W. N., 875. 

The claims to the compensation may involve a conflict of claims in 
respect of the title to the land or any rights thereto or interests therein, 
and in such a case it is clearly the intention of the law, that the Collector 
should make a summary enquiry in respect of such conflicting claims 
and enter in his award the person or persons whom he believes to be 
entitled to the compensation, leaving the persons who are dissatisfied 
with his award to apply for a reference to the Court under the provisions 
of s. 18. Or the Collector may if he thinks fit, instead of making an award 
as to («V), proceed under s. 30 to refer for the decision of the Court any 
dispute as to the apportionment of the compensation or as to the person 
to whom it is payable. 

Where a person interested has not been able to put forward his claim 
by reason of defects or irregularities, or where it has been put forward 
and has not been adjudged (as where a Collector refused to adjudicate 
upon a claim to compensation for a ferry within the land acquired), the 
jurisdiction of the Civil Court cannot be treated as superseded. Rameswar 
Singh v. Secretary of State (1907), 34 Cal. 470 ; 11 C. W. N. 356. 

No right to compensation.— It has been ruled in England that, 
if the liability to make compensation is denied altogether, the question 
must be referred to the regular tribunals. —Reg. v. Metropolitan Com - , 
mis si oners of Seiuers, (18521 1. El. & Bl. 702. So in Imdad Ali Khan 
v. Collector of Farakhabad , (1885) 7 All. 817, it was held that, where 
the Collector claims the land as the property of Government or of 
a Municipality, and denies the title of other claimants he has no power 
to make a reference to the District Judge, and the Judge has no jurisdic- 
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ti&rio entertain or determine such reference. “Such a position would 
be inconsistent with the applicability of the Act, for it denies the right 
of any person to compensation. It seems a contradiction in terms to speak 
of the Collector as seeking the acquisition of the land, when he asserts 
that the land is his own, and that no other person has any interest in it.” 
So also in The Crown Brewery , Mussoorie v. Collector of Dehra Dun , 
(1897) 19 All. 339. The fact of the claimant’s being entitled to the com¬ 
pensation that he seeks is a condition precedent to his right to avail 
himself of the machinery provided by the Act. Reg v. Cambrian Rail. 
Co ., (1869) L. R., 4 Q. B. 320. 


But it would be different, if the la id includes both private property 
and Government property, or where there are easements or incum¬ 
brances to be cleared off. 


12 . (7) Such award shall be filed in the Collec- 

Award of Collector tor’s office and shall, except as herein- 
when to be final. after provided, bo final and conclu¬ 

sive evidence, as between the Collector and the 
persons interested, whether they have respectively 
appeared before the Collector or not, of the true area 
and value of the land, and the apportionment of the 
compensation among the persons interested. 

(2) The Collector shall give immediate notice of 
his award to such of the persons interested as are not 
present personally or by their representatives when 
the award is made. 


Sub-section (1).— The award, unless altered “as hereinafter 
provided,” will be final and conclusive as between the Collector and the 
persons interested, whether they have appeared or not. It is binding 
0n the Government, for it is a decision by the Collector, who is the 
administrative officer acting on behalf of Government, that the amount 
fixed by him is in his best judgment the compensation that Government 
ou ght to pay It will be binding on the persons interested, if they do not 
av ail themselves of the exception allowed— Ezra v. Secretary of State 
O905I 32 Cal. 605 ; 9 C. W. N., 454 ; 1 Cal. Law Journ. 227 ; that is, if 
no reference is made to the Court under Part III. or Part IV. of this Act. 
See also the High Court’s remarks in the same case, 30 Cal pp. 85, S6 ; 
7 C. W. N. p. 276. But in order to give validity to the proceedings and 
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to the award, the statutory provisions and requirements (in the 
preceding sections) must be strictly complied with : and the burden of 
proof rests upon those who claim statutory powers or base their title upon 
the same. Rameswar Singh v. Secretary of State (1907), 34 Cal. 470 : 
ir C. W. N. 356. 

If the Collector’s award becomes final, it will be conclusive as 
between him and the persons interested regarding the area and value 
and also the apportionment. As in the last preceding section, the words 
“the apportionment of the compensation among the persons interested” 
would seem to include the result of his enquiry as to the respective 
interests of the persons claiming the compensation. Hence so far as he 
is concerned, his apportionment will be conclusive and he can pay them 
accordingly. 

But this section does not say that the Collector’s award will be final 
and conclusive as between the persons interested inter se y and accord¬ 
ingly it has been held that, as regards apportionment, the apportionment 
in his award, even when the award is final, does not amount to an adjudi¬ 
cation between those persons inter se, and that claims between them can 
be determined afterwards by the Civil Court ; see s. 31. (2), third proviso. 
Punjiabati Dasi v. Padmanand Singh , (1903) 7 C. W. N. 538. 

Sub-section (2). —“ Immediate notice.” These words are used solely 
in the interests of the public, to ensure that the acquisition shall be 
facilitated and completed without delay ; they impose a duty on the Col¬ 
lector, and not a right upon the person interested so as to entitle him to 
say that a late notice is bad. “Immediate” means as allowing a reason¬ 
able time for doing the thing required ; and where a certain act must be 
done immediately, regard must be had to the object, the position of the 
parties and the purpose. Furthers. 18, sub-section (2), cl. (b) shows 
that “notice” may be late as well as immediate, and therefore modifies or 
controls this sub-section, so that the Collector may give a late as well as 
an immediate notice. So a notice five days after the award was held to be 
immediate. Re Government and Nanu Kothare (1905), 30 Bom, 275. 
Verbal notice was held (in an unreported case, Cal. High Court) to be a 
sufficient compliance, when the claimant’s agent attended before the 
Collector and it was given to the agent. 

By proviso (b) to 5. 18 an application for a reference to the Court must 
be made within six weeks of the receipt of this notice, unless six months 
have expired from the date of the Collector’s award. 

13. The Collector may, for any cause he thinks 
Adjournment of fr °m time to time adjourn the 

enquiry- enquiry to a day to be fixed by him. 
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14. For the purpose of enquiries under this Act 
Power to summon the Collector shall have power to 
of witnesses' 1 and* 3 pro 6 summon and enforce the attendance 
duction of documents 0 f witnesses, including the parties 

interested or any of them, and to compel the produc¬ 
tion of documents by the same means and (so far as 
may be) in the same manner, as is provided in the 
case of a Civil Court under the Code of Civil 
Procedure. 


I^or the provisions regarding the summoning and enforcing the atten¬ 
dance of witnesses and compelling the production of documents, see ss. 
1 59 — 178 and 130—136 of the Code of Civil Procedure. t 

So far as the Collector is concerned, he is not a Court. “Although he 
lias the power of summoning witnesses in the same manner as is provided 
ln case of a Civil Court, there is no provision that any person making 
a false statement before him would make himself liable for giving false 
testimony. So far as we can see, the only liability is for disobedience of 
eiders.” Ezra v. Secretary of State, (1902) 30 Cal. pp. 84, 85 ; 7 C. W. N. 
P - 2 75 ; approved by the Privy Council on appeal, (1905) 9 C. W. N. 454 ; 
1 Cal. Law Journ. 227. 

15 . In determining the amount of compensation, 
Matters to be con- the Collector shall be guided by the 

ed and neglecfced# provisions contained in section 23 

and 24 . 

^ ee notes under ss. 23 and 24. The provisions of those sections must 
36 COrn plied with, and an award of nominal compensation is not a com- 
P^ance therewith, for it is not the market-value. Luchmeswar Singh v. 
Chan man, Darbhanga Municipality , (1890) L. R., 17 I. A. 90 ; 18 Cal. 99. 

Taking Possession. 

16. When the Collector has made an award under 

se Power to take pos- section 11, he may take possession 
Sesai0n ‘ of the land, which shall thereupon 

Ves t absolutely in the Government, free from all 

encumbrances. 
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aking possession.— In ordinary cases the Collector is not entitl¬ 
ed to take possession of the land on behalf of Government until he has 
made his award ; but the next section authorizes him to take possession 
sooner in certain urgent cases. This does not however preclude him 
from obtaining possession, in cases where early possession is of impor¬ 
tance, before the award by special agreement with the owners ; as when 
land is required for canal-distributaries and the zamindars, who are 
interested in the early completion of the works, invite occupation of the 
land. Where the Collector postpones entry for any reason, he will ordi¬ 
narily do so on terms adjusted with the occupants. 

When once possession has been taken, the Government is bound to 
complete the acquisition (s. 48), and therefore^caution is required before 
possession is taken early. 


Besides the actual taking possession of the property wanted, it has 
been held that making a tunnel under, or throwing an arch over, a part 
of a house or other building or manufactory is “taking” part of it.— 
Falkner v. Somerset &* Dorset Rail. Co ., (1873) L. R., 16 Eq. 45 & J 
Ciapps’ Law oj Compensation , 5th edn. 38. 


Effect of taking possession.— The land acquired vests absolutely 
in the Government free from all encumbrances, after a bond fide award 
or a reference has been made by the Collector and possession has been 
taken, from the date when the Collector takes possession thereof, even 
when no special notice as required by s. 9 has been served on persons 
interested therein. Ganga Ram Marwari y. Secretary of State, (1903) 
30 Cal. 576 ; see note to s. 9. It vests in the Government in the first 
instance in every case, and if it is required fora municipal or local 
authority or for a company, it is necessary that it should be regularly and 
legally granted or conveyed by Government to the particular authority or 
company concerned. 

The land becomes vested in the Government absolutely, and free 
from every right or interest therein of whatever description possessed 
either by the former proprietors or by other persons.— Collector, 24 Per- 
gunnahs v. Nobin Chitnder Ghose , (1865) 3 W. R. 27 j such as aright 

of way previously enjoyed by the public over the land -In the matter of 

II. B. Fenwick, (1S70) 14 W. R., Cr. R. 72 ; 6 B. L. R., Ap. 47-or other 
easements- Taylor v. Collector of Purneah , 1887) 14 Cal. 423. But the 
compulsory acquisition of land will not justify a nuisance— Rajmohun 
Bose v. East Indian Railway Co., 1872) 10 B. L. R., 241. 


The minerals lying under the land will also apparently vest in the 
Government, unless a statement to the contrary is made under the pro¬ 
visions of s. 3, Act XVIII of 1885 {post). 
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.^j&ights of new owners. —According to the cases decided in 
England — after the lands have been acquired under statutory powers, 
the new owners have the ordinary rights of proprietors and may use 
their lands as they think fit for any purpose, which does not infiinge 
the rights of others and is not inconsistent with the purposes sanctioned 
by the statute under which the lands have been taken. Foster v. London, 
Chatham &r*c. Rail. Co., (1895) 1 Q. B. 711 ; Att.-Gen. v. Hartwell Urban 
Council, (1900) 1 Ch. 51. They have no power to deal with the lands so 
as to incapacitate themselves from carrying out the authorized undertak¬ 
ing ; but, subject to this limitation, they may lawfully use the lands for 
ordinary purposes until they are required for the special purposes of 
the undertaking. — Bayley v. Great Western Rail. Co., (1884) 26 Ch. D. 
434 > Onslow v. Manchester, Sheffield &*c. Rail. Co., (1895) 64 E. J., Ch. 
355 5 Alt. -Gen. v. Teddington Urban Council, (1898) 67 I- J ? Ch. 23 ; 
Cripps’ Law of Compensation, 5th Ed., pp. 127, 284. 

Similarly, where land was acquired by a municipality for a public pur¬ 
pose, viz , the construction of a public ghat, and afterwards the municipa¬ 
lity constructed a ghat upon part of it and used the rest as a market, it 
was held the municipality was justified in using the land for any purpose 
for which the statute authorized its use, although not the purpose for 
which it was professedly taken. Luchmeswar Singh v. Chairman, Dar- 
bhanga Municipality, (1890) 17 I. A. 90 ; 18 Cal. p. 101. 
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17. (/) In cases of urgency, whenever the Local 

Special powers in eases Govern men t so directs, the Collector, 
of urgency. thouo'h no such award has been 

O 

made, may on the expiration of fifteen days from the 
publication of the notice mentioned in section 9 , sub¬ 
section (l), take possession of any waste or arable 
land needed for public purposes or for a Company. 
Such land shall thereupon vest absolutely in the 
Government, free from all encumbrances. 


(2) Whenever, owing to any sudden change in the 
channel of any navigable river or other unforeseen 
emergency, it becomes necessary for any Railway 
Administration to acquire the immediate possession 
of> any land for the maintenance of their traffic or for 
the purpose of making thereon a river-side or ghat 
3 
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or of providing convenient connection with 
or access to any such station, the Collector may, 
immediately after the publication of the notice men¬ 
tioned in sub section (L) and with the previous sanc¬ 
tion of the Local Government, enter upon and take 
possession of such land, which shall thereupon 
vest absolutely in the Government free from all 
encumbrances : 

Provided that the Collector shall not take posses¬ 
sion of any building or part of a building under this 
sub-section without giving to the occupier thereof at 
least forty-eight hour’s notice of his intention so to 
do or such longer notice as may be reasonably suffi¬ 
cient to enable such occupier to remove his moveable 
property from such building without unnecessary 
inconvenience. 

(3) In every case under either of the preceding 
sub-sections the Collector shall at the time of taking 
possession offer to the persons interested compensa¬ 
tion for the standing crops and trees (if any) on such 
land and for any other damage sustained by them 
caused by such sudden dispossession and not excepted 
in section 24 ; and, in case such offer is not accepted, 
the value of such crops and trees and the amount of 
such other damage shall be allowed for in awarding 
compensation for the land under the provisions herein 
contained. 

Sub-section (1).—-The Collector is empowered in cases of urgency, 
with the previous sanction of the Local Government, to take possession 
of any waste or arable land on the expiration of fifteen days from the 
publication of the general notice under s. g (i) that the Government 
intends to take possession of the land, and before any award has been 
made. But the publication of the declaration under s. 6 is a necessary 
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preliminary, and the land must also be marked out and measured under 
s. 8. The fifteen days must be fifteen clear days, and the date of publica¬ 
tion of the notice must be excluded, see General Clauses Act, X of 1897, 


s. 9. 

Sub-section ( 2 ). — In the case referred to here the Collector may 
take possession immediately after the publication of the notice, and there 
is no restriction as to the nature of the land. But in this case also a 
previous declaration and measurement would seem to be necessary. 

Sub-section (3).^When possession of the land is taken before an 
award is made, the Collector may at once offer compensation for the 
standing crops and trees (if any) on the land, and for damages caused 
by the suddenness of the dispossession in a c^se under sub-section (2) ; 
and if his offer is not accepted, the value of the crops and trees and the 
amount of damage must be assessed in determining the compensation 
for the land. The fact of taking possession of the land before an award 
! s oiade will not exempt the Government from the liability to make com¬ 
pensation. 


Special cases.— This section is made specially applicable also “in 
the case of any area which is stated in a certificate granted by a Magis¬ 
trate to be unhealthy” in Calcutta, by s. 557 ( b ) of the Calcutta Municipal 
A ct > HI B. C. of 1899 ; s ^ post. 


PART III. 

Reference to Court and Procedure Thereon. 

.18. (7) Any person interested who has not ac- 

■n . cepted the award may, by written 

Reference to Court. 1 ,, , _ 17 

application to the Collector, require 
that the matter be referred by the Collector for the 
determination of the Court, whether his objection be 
to the measurement of the land, the amount of the- 
compensation, the persons to whom it is payable, or 
tbe apportionment of the compensation among the 
persons interested. 

( 3 ) The application shall state the grounds on 
which objection to the award is taken : 
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Provided that every such application shall be 
made,— 

(a) if the person making it was present or re¬ 
presented before the Collector at the time 
when he made his award, within six weeks 
from the date of the Collectors award; 


(i b) in other cases, within six weeks of the 
receipt of the notice from the Collector 
under section 12, sub-section (2) or within 
six months from the date of the Collectors 
award, whichever period shall first expire. 

The Collector’s functions under Part III are clearly distinguishable 
from those under Part II. Administr . Genl. of Bengal v. Land Acquisi¬ 
tion Coll . of 24. Pargs , (i 9 ° 5 ) 12 C. W. N. 241. 

Sub-section ( 1 ).—Any person interested, who has not accepted the 
Collector’s award, may apply that the matter be referred to the Court for 
determination, and the application must be in writing. He must comply 
substantially with the conditions prescribed by this section for the re¬ 
ference, and unless he does so, the Collector has no power to make the 
reference. Re Governt and Na'iu Kothare (1905) 3 ° bom. 2 75 - Accep¬ 
tance of payment without protest is equivalent to acceptance of the award, 
and no person who has so accepted payment is entitled to make an ap¬ 
plication under this section. See the second proviso to s. 31 (2). 

A “person interested” must, it is presumed, include a person claim¬ 
ing to be interested, and such a person may apparently, within six 
months from the date of the Collector’s award, apply for a reference to 
Court even though he has not appeared or been represented before the 
Collector, nor been named in the Collector’s proceedings. But it would 
seem that this section has no application after the compensation has 
been paid away by the collector upon an award made by him. Gobin- 
daranee Dasee v. Brindaranee Dasee (1908) 35 Cal. 1104 ; 12 C. W. N. 
1039. If no application be made under this section, a person claiming 
to be interested would still have a right of suit under the third proviso 
to s. 31 (2) ; see notes thereto. 

The objection to the award may relate to 

(1) the measurement of the land ; 

(2) the amount of the compensation ; 

(3) the persons to whom it is payable ; 

(4) the apportionment of the compensation among the persons interested. 
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^^Reference to Court.— The first two of these matters concern the 
valuation of the land, the amount of compensation ; and they come 
directly within the scope of the following ss. 19 28. The third and 
fourth matters concern the apportionment ; yet references made to the 
Court on these matters at the desire of the claimants are not alluded 
to in those sections nor elsewhere. If the reference to the Court ex¬ 
plicitly mentions these two matters, the Court will decide them ; but 
ordinarily it happens that, when the amount of compensation is disputed, 
the Collector refers it to the Court, and no special reference is perhaps 
made upon the third or fourth matter ; yet it remains for the Couit, 
after fixing the amount of compensation, to decide any questions that 
may then arise touching apportionment. This is necessary in order that 
the Court may make a full ( award’ such as the Collector is required to 
make by s. II. 

Independent of a reference under this section on the application of a 
party interested, the Collector may of his own motion under s. 30 refer 
to the Court any dispute as to the apportionment of the compensation 
or any part thereof, or as to the persons to whom the same or any part 
thereof is payable. Even if there has been no reference to the Court, the 
Collector’s award does not constitute an adjudication of the rights of the 
claimants inter se. Pun?iabaii Dai v. Pudmanund Singh, (i 9 ° 3 ) 7 
C. W. N. 538. See notes to s. 12. 

It the Collector rejects an application asking for a reference to the 
Court, he acts judicially, and his order is subject to revision by the High 
Court. Administr-GenPs case cited above. 

Sub-section ( 2 ).—The grounds of the objection must be stated 
in the application. The application must be made [a) within six weeks 
from the date of the award, if the applicant was present or represented 
at the time the Collector made the award ; or (b) in other cases, within 
six weeks from the receipt of notice of the award under s. 12 (2), or 
within six months from the date of the award, whichever period shall 
first expire. Clause (b) thus shews that the Collector may give a late 
notice, as well as the immediate notice required by s. 12, sub-section (2) ; 
and it therefore modifies or controls the language of that sub-section. 
Re Governt and Na?iu Kothare (1905), 30 Bom. 275* The date of the 
award must be excluded in the reckoning, see General Clauses Act, X 
of 1897, s. 9. The limitation of six weeks is not an absolute limitation 
as to time, for s. 30 authorizes the Collector of his own motion to make 
a reference to the Court upon any question of disputed apportionment. 
Punnabati Dai's case cited above. 
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making the reference the Collector 
shall state, for the information 
of the Court, in writing under his 



(a) the situation and extent of the land, with 
particulars of an} 7 trees, buildings or stand¬ 
ing crops thereon ; 

(b) the names of the persons whom he has reason 

to think interested in such land ; 


(c) the amount awarded for damages and paid 
or tendered under sections 5 and 17, or 
either of them, and the amount of comp¬ 
ensation awarded under section 11 ; and, 

(il) if the objection be to the amount of the com¬ 
pensation, the grounds on which the amount 
of compensation was determined. 


(2) To the said statement shall be attached a 
schedule giving the particulars of the notices served 
upon, and of the statements in writing made or deli¬ 
vered by, the parties interested respectively. 

Sub-section (1). —The particulars herein given are almost all to be 
stated in the Collector’s award under s. i r, a copy of which, it is to be 
presumed, will be supplied to the Court. It is to be observed that no 
statement is required under this section as to the apportionment of the 
compensation among the persons interested, although this is one of the 
points in regard to which an objection may be preferred. If the Collector 
refuses to make a reference, see note to s. 18. 

Clause (b)— The Collector is required to state the names of the per¬ 
sons whom he has reason to think interested in the land ; and by s. 9 (3) 
notice must have been served on them previously ; but these provisions 
do not affect the validity of the proceedings, if through inadvertence or 
mistake no notice has been served on some person interested. The pro¬ 
ceedings can still gn on validly, and such a person is bound by the result. 
Ganga Rani Marwari v. Secretary of Stale, (1903) 30 Cal. 576. 
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REFERENCE TO COURT. 



Clause (<r). — It is not clear with what object the Collector is required 
to state the amount awarded for damages and paid or tendered under s. 
5, as under that section the Collector’s decision is final. 

Clause (</).—The grounds on which the amount of compensation was 
determined must be stated, if this objection be taken. This provision 
operates as a safeguard against the making of an arbitrary award, and 
also enables the Court to see upon what materials the Collector based his 
award. Madhusudan Dasv. Collector of Cuttack (1901) 6 C. W. N. 406. 
And if the Collector fails to comply with this provision, it is incum¬ 
bent on him to justify his award before the Judge. Harish Chander 
Neogy v. Secretary of State (1907), 11 C. W. N. 875. 

Sub-section (2) does not state clearly what particulars are to be 
given of the notices and of the written statements. As regards the for¬ 
mer, it may be necessary for the Court to know upon what persons notices 
were issued and served and when, and also to be furnished with the 
addresses of the persons upon whom the Court has to serve notices under 
the next section. As regards the written statements the Court ought to 
be supplied either with the originals or with authenticated copies of such 
as are material to the objection. The Report of the Select Committee 
states that the sub-section was added in order to “ensure the submission 
by the Collector of an accurate and complete descriptive list of all the 
relevant papers which may be required by the Court. 


20 . The Court shall thereupon cause a notice, 


specifying the day on which the 
Court will proceed to determine the 


Service of notice. 


objection, and directing their appearance before the 
Court on that day, to be served on the following' per¬ 
sons, namely ;— 

(а) the applicant ; 

(б) all persons interested in the objection, 

except such (if any) of them as have con¬ 
sented without protest to receive payment 
of the compensation awarded ; and, 

(c) if the objection is in regard to tbe area of 
the land or to the amount of the compen¬ 
sation, the Collector, 


LAND ACQUISITION ACT. 


[Part I : 



etermine the objection. —These words mean the objection 
under s. iS, which has been referred to the court. All that the 
court can deal with is that objection, and it cannot go into a question 
raised before it for the first time by a party, who had not required that 
any question or objection should be referred to it under that section. 
Abu Bakar v. Peaty Mohan Mukerjee (1907J, 34 Cal. 451. In that 
case the Collector gave all the compensation for trees to the tenants, and 
the zamindar did not object to that then, but claimed part of that com¬ 
pensation when the case was referred to the court on another objection ; 
and it was held that he must be taken to have accepted the award in 
that respect. A different view was taken in Re Rustomji Jijibhai 
(1905), 3 ° Bom. 341 (decided by a single judge). 


References are not to be treated like plaints ; and the Court 
cannot dismiss a reference on the ground that it is informal and 
discloses no proper cause of action, as where the claimant objected 
merely that the award was too low. The Court should ascertain 
the proper compensation. (Appeals from original decrees nos. 303, 
304 of 1901). In determining the compensation the Court must 
not treat the question as in an ordinary civil suit, nor confirm 
the Collector’s award if the claimant fails to make out the full amount 
of his claim; it must determine what the fair amount of compensation 
should be. (Appeal from original decree No. 96 of 1901, Cal. High 
Court). See also “burden of proof” under s. 22. 


Clause (£).—The words “ interested in the objection ” mean the 
objection under s. 18, which alone the Court has to determine. Abu 
BakaPs case, cited above. Subject to this interpretation the wording 
of this clause appears to imply that “persons interested in the objection” 
not only include those persons who object and those who have consented 
under protest to receive payment, but may also include those who have 
consented without protest to receive payment, that is, those who have 
accepted the award. The words “interested in,” here would seem to be 
equivalent to the words “affected by” in s. 21. 


The object of the exception is not clear, but it would render it un¬ 
necessary to insist upon the attendance of persons, who having accepted 
the Collector’s award are no longer really interested in the matter in 
dispute. If the objection relate to the right to receive compensation or 
to the apportionment of the compensation, persons who have consented 
without protest to receive payment of the compensation awarded (see s. 31) 
may be interested in the objection. But the exception in this clause 
should probably be restricted, if at all, to those persons interested who 
have actually received payment without protest. By s. 31 the Collector 
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Cannot make payment if there is any dispute as to the title to receive the 
compensation or as to the apportionment of it. 


21 . The scope of the inquiry in every such 

Restriction ou scope proceeding shall be restricted to a 
of proceedings. consideration of the interests of the 

persons affected by the objection. 


The object of this section is to restrict the inquiry to the interests of 
those persons who are affected by the objection , that is, the objection 
under s. 18, which is all that the Court has to deal with. Abu Bakar v. 
Peary Mohan Mukerjee (1907), 34 Cal. 45 r. Consequently it is not open to 
the Court to go into questions raised by parties-who did not object to the 
award and apply for a reference. Gobinda Kumar Roy Chowdhury v . 
Debendra Kumar Roy Chowdhury (1907), 12 C. W. N. 98. And the Court 
has no jurisdiction to deal with objections except those which were made 
by persons who were parties to the proceedings before the Collector and 
had brought about the reference. Mahammad Saji v. Haran Chandra 
Mukherji (1908), 12 C. W. N. 985 ; P rob at Chandra Mukherji 7/. Peary 
Mohan Mukherji ( 1908), 12 C. W. N. 987. 


“Interests” here must mean admitted interests ; and if there is no 
dispute as to the relative value of such interests, the Judge should deter¬ 
mine the total amount payable for the land acquired, leaving the question 
of apportionment to be decided in a separate proceeding. Fink v. Secre¬ 
tary of State (1907), 34 Cal. 599. 

The words “affected by” here would seem to be equivalent to the 
Words “ interested in ” in s. 20, cl. ( b\ for the applicant of cl. (a) is 
necessarily included ; see note thereto. It would seem therefore 
that, although a person may have consented without protest to 
receive payment of the compensation awarded by the Collector, 
yet, if the objection taken by other claimants will affect his interest, his 
interests must be considered ; and that, if they succeed in enhancing the 
joint compensation, the value of his interest therein is increased, and he is 
entitled to share in the increased compensation. Thus, where a claimant 
objected to the amount of compensation offered by the Collector, but 
withdrew his objection before the Judge, and the Judge awarded an 
increased amount at the instance of other objectors, it was held the 
former did not disentitle himself from claiming the benefit of the increased 
amount awarded. No bin Chandra Sarnia v . Deputy Commissioner of 
Sylhet , (1S96) 1. C. W. N. 562. A different course appears to have 
been taken in Kashi Prosad Sing v. Secretary of State (1901) 29 Cal. 
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see the order at p. 148 but this point does not seem to have been 
specially considered there. 

A person interested is not debarred, on the ground that he had not 
appeared before the Collector, whether he received notice from the Collec¬ 
tor or not, from appearing on the reference to the Court. (Appeals from 
original decrees nos. 223-227 of 1900). As regards persons interested who 
have not been served with notice and who have not appeared, see note to 
s. 19 (b). 


Both the Collector and the Court are bound by the declaration and 
cannot go beyond it, so that, if an erroneous boundary has been given 
in the declaration, neither can cure the mistake. Harish Chandra Neogi 
v. Secretary of State (1907), 11 C. W. N. 875. 

Where land is acquired for a local authority or company, the authority 
or company may appear and adduce evidence (s. 50). 

The proceeding is regulated by the Code of Civil Procedure ; see 


s. 53- 


22 . Every such proceeding shall take place in 

Proceedings to be in °P en Court, and all persons entitled 
open Court. practise in any Civil Court in the 

province shall be entitled to appear, plead and act (as 
the ease may be) in such proceeding. 

The claimants take the position of plaintiffs and the Government that 
of defendant —Ezra v. Secretary of State, (1902) 30 Cal. p. 89 ; 7 C. W. 
N. p. 278 : and the burden of proving that the compensation should be 
more than the Collector has awarded rests on the claimants. The burden 
of proof lies on the claimants, because the Collector’s award is firima 
facie evidence that the amount awarded is the proper amount ; and in 
order to establish that position it is necessary that s. 19(d) should be 
complied with. Madhusudan Dass v. Collector of Cuttack , (1 90 1 ) 6 C, 
W. N. 406. But it varies according to the probative value of the Collector’s 
inquiry under s. 11, and if he makes no inquiry or gives no reasons for 
his valuation, the burden on the claimant is nominal. Fink v. Secretary 
of State (1907), 34 Cal. 599 ; and Harish Chandra Ncogy v. Secretary of 
Slate (1907), 11 C. W. N. 875, where it was said that if the Collector 
fails to comply with s. 19 (1) (d), it is incumbent on him to justify his 
award in the Court. It is not enough for the Collector to send to the 
Court the papers required by s. 19 or even the file of the land acquisition 
case; but be must arrange that Government is properly represented at 
the trial in Court, and that all legal evidence to support the correctness 
of his valuation is produced then. 
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MATTERS TO BE CONSIDERED. 


court can visit the land acquired, and its doing so and a know¬ 
ledge of the locality are advantages ; see the Privy Council’s remarks in 
Secretary of State v. Charlesworth , Pilling Co , (1901) 26 Bom. pp. 20 
and 21 ; 28 I. A. 121 ; [1901] App. Cas. 373. 


23 . (1) Id determining the amount 

Matters to be con si- t . i -\ r 

dered in determining of compensation to be awarded tor 

compensation. 

Court shall take into consideration— 


land acquired under this Act, the 


first, the market-value of the land at the date of 
the publication of the declaration relating thereto 
under section 6; 


secondly , the damage sustained by the person interest¬ 
ed, by reason of the taking of any standing crops 
or trees which may be on the land at the time of 
the Collector’s taking possession thereof; 

thirdly, the damage (if any) sustained by the person 
interested, at the time of the Collector’s taking 
possession of the land, by reason of severing such 
land from his other land ; 

fourthly, the damage (if any) sustained by the person 
interested, at the time of the Collector’s taking 
possession of the land, by reason of the acquisition 
injuriously affecting his other property, moveable 
or immoveable, in any other manner, or his 
earnings ; 

fifthly, if, in consequence of the acquisition of the land 
bjr the Collector, the person interested is compell¬ 
ed to change his residence or place of business, 
the reasonable expenses (if any) incidental to such 
change ; and 

sixthly, the damage (if any) bond fi.de resulting from 
diminution of the profits of the land between the 
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y, ..o^time of the publication of the declaration under 
section 6 and the time of the Collector’s taking 


possession of the land. 

(2) In addition to the market-value of the land, 
as above provided, the Court shall in every case award 
a sum of fifteen per centum on such market-value, 
in consideration -of the compulsory nature of the 
acquisition. 


Procedure. —Sections 23 — 25 lay down the principles upon which 
compensation is to be awarded, the first two sections being applicable to 
the enquiry before the Collector (s. 15) as well as to that before the Court. 
S. 23 enumerates six matters that are to be taken into consideration in 
awarding compensation ; s. 24 enumerates seven matters that are not to 
be taken into consideration ; and s. 25 prescribes certain rules limiting the 
amount of compensation in certain cases. If the Court refuses to take 
into consideration any of the matters prescribed by s. 23, or improperly 
takes into consideration any of the matters prohibited by. s. 24, the 
remedy is by appeal to the High Court, see s 54. 

Rule of construction. — In considering these matters, the remark 
of Lord Truro in East and West India Docks &*c. Rail. Co. v. Gattke , 
(1851) 20 L. J., Ch 217, should be borne in mind These Acts are to be 
liberally expounded in favour of the public, and strictly expounded as 
against the Government or company taking the land. Still the Judge 
must decide according to the weight of the evidence. Fink v. Secretary 
of State (1907), 34 Cal. 599. 

1.—The market-value of the land. 

The first clause deals with the land ; see the definition in s. 3 (rz) : 
hence trees are included in it. Sub-Collector of Godavari v. Sera gam 
Subbaroyadu (1906), 30 Mad. 15 r. The Court has to determine its 
market value at the date of the publication of the declaration. 

The market-value is the price which a willing vendor might expect 
to obtain in the open market from a willing purchaser. “The recognised 
modes of ascertaining this market-value are (1) if a part or parts of the 
land taken up has or have been previously sold, such sales are taken as a 
fair basis upon which, making all proper allowances for situation, &c., to 
determine the value of that taken ; (2) to ascertain the net annual income 
of the land, and to deduce its value by allowing a certain number of years’ 
purchase of such income, according to the nature of the property ; (3) to 
find out the prices at which lands in the vicinity have been sold and pur- 
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3sed, and making all due allowance for situation, to deduce from such 
sales the price which the land in question would probably fetch if offered 
for sale to the public.” Mutiji Kheiscy , (189^) 15 Horn. 279* The profit 
which might arise from the most advantageous disposition of the land 
acquired, recent instances of sales in the same or in adjoining localities, 
and the average rentals of the land acquired and of similar lands in the 
vicinity are tests for determining the market price. Fink v. Secretary 
of State (1907), 34 Cal. 599. And remarks regarding sales in Trustees for 
City of Bombay v. Karsandas Nathu (1908), 33 Bom. 28. To these may 
be added the evidence of experts. Harish Chunder Neogy v. Secretary of 
State (1907), 11 C. W. N. 875. 

Means of ascertaining the value— The value is generally 
proved in England by the evidence of experts who are acquainted with 
and speak to the conditions and capabilities of the actual land in suit. 
In India the evidence offered comprises information of all the kinds men¬ 
tioned above and the opinions of experts, and also information regarding 
leases and mortgages of similar land in the neighbourhood. In Bengal 
(especially in and near Calcutta) according to a long-standing practice 
the awards of compensation for similar lands acquired in the neighbour¬ 
hood under this Act have been admitted as evidence ; and this appears 
to have been approved by the Privy Council, see Secretary of State v. 
/. G. S. /V. &* R. Co. (1909), 36 Cal. 967 ; 36 I. A. 200 ; 14 C. W. N. 134 ; 


where the High Court used as evidence an award made by it in a 
previous case, and the Privy Council affirmed its dicision as to the 
amount of compensation, declaring that no question of principle was 
involved in the appeal. Auction-sales, as a rule, are not a fair test of 
the true market-value, the prices obtained being sometimes above but 
generally much below the real value of the property, because the title is 
often subject to doubt and the sale takes place compulsorily without 
particular regard to the convenience of possible purchasers. 

With regard to the opinions of experts it was observed in Rajendra 
Nath Banerjee v. Secretary of State , (1904' 3 2 Cal. 343 ~“ Land is not 
like ordinary goods, the value of which can be fixed on inspection by a 
person who has knowledge of them. Its value is the result of various 
factors, working in different ways and degrees, and they cannot be ap¬ 
prehended and estimated aright off-hand. The advantage of experience 
in the valuation of land lies in this, that the expert knows what factors 
should be considered, what information he should seek for, where he 
should seek it, and how he should test it and apply it. But experience 
does not enable one to dispense with enquiry ; and an honest ana useful 
valuation cannot be made simply by visiting the land and picking up orally 
some casual and untested information or gossip, which may be interested 
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sided. These considerations apply specially to land in or near 
large towns.” Similarly, a surveyor’s reasons must be based on facts 
and not on hypothesis. Re Govt, of Bombay and Karim Tar Mahomed 
(1908), 33 Bom. 325. It is not safe to place much reliance on the 
evidence of experts unless it is supported by or coincides with other 
evidence. Harish Chunder Neogy v. Secretary of State (1907), 11 
C. W. N. 875. 

The question of frontage, that is, the land bordering on a road or 
water-way, is often of importance because of the special capabilities or 
adaptability of such a site. It means the land alongside such public way 
together with a certain depth or breadth away from the road. What depth 
should be reckoned for the frontage is the point for determination, and it 
varies according to the locality and the nature of the public way ; for the 
capabilities of frontage land are different, whether it is on a principal street 
or in a side street or in a lane, because a shop, for instance on a main and 
busy street is larger and finer than one in a small street and requires 
greater space and depth ; while more than the depth ordinarily necessary 
for each such shop is superfluous, and the excess depth is not of the same 
utility as the pure frontage. It may be suggested that the criterion is this, 
what is the most lucrative use to which the frontage in the particular loca¬ 
lity can be put and what is the precise depth that best suits that particular 
use there ? The determination of this point would be a question of fact to 
be ascertained in each case upon the evidence regarding the actual con¬ 
ditions of the locality ; it cannot be decided off-hand theoretically. Thus 
it was held that, in valuing frontage land, the depth is a matter of 
supreme importance, and that the decision, what is a suitable depth, 
must depend on the character of the buildings in the locality. Re 
Govt, of Bombay and Karim Tar Mahomed (1908), 33 Bom. 325, where 
the method in Bombay was considered. 

Valuation in England. —The principle laid down is that the com¬ 
pensation shall be assessed according to the value of the land to the 
owner ; and the question to be considered is, what the person from whom 
the land is taken will lose by having it taken from him. This is not to be 
determined, as a matter of course, by the cost of the land, but the cost 
may be an element in the assessment of value, and so too may be money 
bond fide spent in improvements by him. The probable use to which the 
land may be put by him is necessarily an element to be taken into con¬ 
sideration, that is, its potential value should be considered, for its value to 
him is enhanced by the probability of a more profitable future use. Thus, 
he is entitled to have its price fixed in reference to the probable use which 
will give him the best return, and if this probable use is special in its 
character, the value is fixed on the principle of this “special adaptability.” 
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where the claimants bought some land with the intention of 
building a school upon it, for which purpose it was specially adaptable, 
but before they had begun to build, it was required for a railway, and in 
consequence the part not taken by the railway company would be ren¬ 
dered less suitable for the purpose of a school, and there was no other 
site in the neighbourhood equally suitable for the purpose ; it was held 
that in assessing the compensation the intention to use the site for a 
school ought to be taken into consideration, although nothing had been 
done towards carrying that intention into execution. Bailey v. Isle of 
Thanel Light Rail Co., [r9oo] i Q. B. 722. Similarly, it was held that 
certain land was rightly treated as possessing an enhanced value because 
of its capability of being used as a reservoir, just as agricultural land 
would, by the extension of a town, probably acquire an enhanced value as 
building land : see In re Gough and the Aspatria &*c. Water Board , 
[1904] 1 K. B. 417. In a similar case it was held that the special adapt¬ 
ability of land for the construction of a reservoir must be taken into con¬ 
sideration as an element of value. In re Lucas and Chesterfield Gas and 


Water Board , [1909] 1 K. B. 16. 

But the beneficial purpose must be one, that will arise at no remote 
period and is not a matter of speculation. Reg v. Brown, ( 1867) L. R. 2 
Q. B. p. 631. And in determining such special value the tribunal should 
have regard to the contingent value arising from the possibility of the 
land coming into the market when required for the particular purpose. In 
re Lucas &c. cited above. But the probable use to which the land may 
be put after its acquisition , and any increase of value therefrom must be 
entirely excluded. Cripps’ Law of Compensation , 5th Ed. 102, 109, 
n6, 117. 

Valuation in India. — It is the market-value that must be ascertain¬ 
ed under this Act. This term has reference to what a purchaser would 
give and not to the value that the owner puts upon it. It is thus the con¬ 
verse of what the law in England contemplates, yet it has been interpret¬ 
ed according to principles very similar to those laid down in English law 
as just stated. 

Thus in the leading case, Premchahd Burial v. Collector of Calcutta , 
(1876) I. L. R , 2 Cal. 103, it was held that the fairest and most favorable 
principle of compensation to the owners was to enquire “what is the 
market-value of the property, not according to its present disposition, 
but laid out in the most lucrative and advantageous way in which the 
owners could dispose of it.” In that case GA&TH, C. J. (Macpherson J. 
concurring), said that to capitalize the present rental of the property at so 
many years’ purchase was not always a fair way of arriving at the market 
value. “When Government takes property from private persons under 
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tutory powers, it is only right that those persons should obtain such a 
measure of compensation as is warranted by the price of similar property 
in the neighbourhood, without any special reference to the uses to which 
it may be applied at the time when it is taken by the Government, or to 
the price which its owners may previously have given for it. Of course, 
if it can be satisfactorily shown that the purposes to which the land is ap¬ 
plied are as productive as any other to which it is applicable, or that the 
price given by the owners is its full market-value, it would be very just to 
assess the compensation upon that basis” So also in Fink v. Secretary 
of State (1907), -34 Cal. 599—The profit which might arise from the most 
advantageous disposition of land is one test for determining its market 
price. 

In applying this principle the meaning of the term market-value, that 
is, the value of the land in the market, must be observed, and also the 
date at which the market-value is to be ascertained, namely, the date of 
the publication of the declaration ; and considerations which did not 
affect its market-value at that date must .be excluded. Thus where lands 
were acquired in the Island of Mombasa for a railway under this Act, the 
Privy Council laid down that the owners were entitled to the market-value 
at that date, including such actual speculative advance therein as had 
already taken place in consequence of the railway scheme ; but excluding 
any future speculative advance from the like cause. Both parties were 
excluded from ‘‘speculations on the effects which the railway may produce 
on prices, except to the extent to which it is shewn that such speculations 
had actually entered into the market price of this sort of land by” that 
date. Secretary of State v. Charlesworthy Pilling Co , [ 1 90 1 ] App. 
Gas, 373 ; L. R., 28 I. A. 121 ; I. L. R., 26 Rom 1. The general demand 
for land and the consequent reflex action on the prices of all classes of 
land are factors in the calculation of the market value. Fink's case, cited 
above. 


The question of laying out the land “ in the most lucrative and 
advantageous way in which the owners could dispose of it,” that is, its 
future utility, must necessarily be somewhat conjectural ; but it was ex¬ 
plained in Rajendra Nath Banerjee v. Secretary of State , (1904) 32 Cal. 
243—“Future utility is a thing that people have an eye to in buying land, 
and the market-price of land is affected by it. Such future utility must be 
estimated by prudent business calculations, and not by mere speculation 
and impractical imagination.” And “real proposals of increased future 
utility” of that kind must be explained before any increase can be given 
on this ground. This was approved in Fink's case, cited above. Conse¬ 
quently schemes of hypothetical development of land are tendered and 
accepted as evidence of future utility, and their general aspect was disc-used 
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Trustees for city of Bombay v. Karsandas Nathu (1908), 33 Bom. 
28 ; but their evidentiary value was adversely regarded in Re Government 
of Bombay and Karim Tar Mahomed (1908), 33 Bom. 325. 

It is submitted that, in calculating the value of the land as laid out 
to the best advantage, the cost of so laying it out would have to be taken 
into consideration on the other side : moreover, that customs, habits and 
prejudices would require attention, and that the law of supply and 
demand should be regarded, for what is the most lucrative disposition 
theoretically may not be always actually realisable. It was also pointed 
out in Premchand BurraVs case cited above that if, in order to apply 
the land to much more profitable use, it is necessary to pull down buildings 
existing on it, all that the owners could obtain^for those buildings would 
be, not their value as standing structures, but the price of the materials 
as old materials, because until they are pulled down the land could not 
be applied to that use. Similarly, where a claimant asked that the land 
should be valued as vacant land for the purpose of erecting buildings on 
it, he could not at the same time claim the value of the trees on it on the 
footing that they would still remain there—the claims being inconsistent. 
Their proper value would be their value as timber when cut down. 
Seer eta? y of State v. Duma Lai Shaw , (1908), 13 C. W. N. 487. 

With regard to the process of valuation the Privy Council observed ; 
tk It is quite true that in all valuations, judicial or other, there must be 
room for inferences and inclinations of opinion, which, being more or 
less conjectural, are difficult to reduce to exact reasoning or to explain 
to others.” Hence an exact exposition of reasons for the conclusions 
arrived at cannot always be expected ; nevertheless the Court must give 
its best judgment to the problem, and the valuation which is more 
consonant to the evidence and is based on sounder principles is to be 
approved. Secretary of State v. Charles worth, Pilling Co., cited 
above. Similarly, it was declared that an exact valuation is practically 
impossible, the approximate market value is all that can be aimed at, 
and it is generally necessary to combine the various methods mentioned 
above in order to make a fairly correct valuation. Harish Chunder 
Neogy v. Secretary of State (1907), 11 C. W. N. 875. 

The principle laid down in Premchand BurraVs case cited above was 
approved in Collector of Poo?ia v. Kashinath Khasgiwala, (1886) 10 Bom. 
5^5, where it was admitted that the most lucrative and advantageous 
way in which the owner could dispose of the land was by laying it out 
for building purposes. “The question then is, what would be its market- 
value if so laid out ; and the most reliable evidence on that question 
must be the rates per square foot at which similar building sites in the 
neighbourhood have recently been sold.” Similarly in the case of Munji 
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% -^^eisey, (1890) [5 Bom. 279, it was held that, in the neighbourhood of 
a town where building is going on, it would be unfair to assess the value 


of the land upon its present income, if there is a fair probability of the 
owner’s being able, by reason of its situation, to sell or lease the land 


for building purposes. 

On the other hand must be noted what COUCH, C. J., said—“The 
market-value is not to be estimated by the costs of what may have been 
done to preserve the land. It is not to be estimated by the money the 
owner may have spent in improving the land ; for a man might spend 
a great deal of money on improvements, and yet the^result might be that 
the market-value was not increased to the amount which he had thought 
fit to spend” — Collector of Hooghly v. Raj Kristo Mookerjee , (1874)22 
W. R. 234. To take the amount, which the claimant spent in the 
purchase and improvement of the land, as if it had been invested on loan 
since the date of such expenditure at the prevailing rate of interest, is 
not the way to ascertain the market-value. Secretary of State v. Kartic 
Cka?uira Ghose , (1905) 9 C. W. N. 655. 

Rentals and Capitalisation.-- In many parts of the country 
transfers of land are of unfrequent occurrence, and the rental must form 
the basis on which the market-value is to be ascertained. If however 
the letting value of the land is not ascertainable and the selling value of 
lands in the neighbourhood does not afford a reliable guide, the best 
course is to ascertain what is the annual value of the produce of the 
land. Rani Sahoy Shah v. Secretary of State , (1904), 8 C. W. N. 671. 
The valuation would then be made by capitalising the rental or annual 
value. In such cases, the rental on which the calculation is based should 
be a rack-rent payable by tenants-at-will, and not the rates payable by 
raiyats with a permanent or occupancy right. In such cases a deduction 
may properly be made from the rental on account of outgoings, so as to 
ascertain the net profit, before the amount is capitalized ; thus a deduc¬ 
tion of 20 per cent for taxes and 20 per cent for repairs, vacancies, 
collection charges and other contingencies was approved where certain 
basti land was acquired in Calcutta. Secretary of State v. Belchambers 
(1905), 33 Cal. 396 ; 10 C. W. N. 289. 

The number of year’s purchase at which it should be capitalised will 
depend on various circumstances, such as the locality and the demand 
for land, the prevailing rate of interest, and the price of Government 
securities. Further, it seems open to doubt whether as high a number 
of years should be taken in capitalizing a rack-rental as in capitalizing 
a fair rental, for the former rental is not realised as fully and steadily as 
the latter. A purchaser can afford to pay a higher number of year’s 
reckoning on an assured profit than on an uncertain one ; and he might 
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the former at 20 years’ purchase while he might think 18 years’ 
purchase hardly prudent for the latter. The remarks regarding valua¬ 
tions in Calcutta in the following paragraph illustrate this difference. 
11 Every case must depend on its own circumstances, on the evidence 
given, and the nature of the property. The number of years’ purchase, 
which it would be right to allow with regard to o le sort of property, 
ro'ght not be a f lir allowance for other kinds of property, and we wish 
t° guard ourselves against being understood as laying down any rule as 
to the number of yeirs’ purchase which ought to be allowed.”— Heysham 
v * Bholanath Mullick, (1872) 1 r B. L. R., 236. 


In Bengal districts the number of years used in capitalising* upon a 
rac k-rental, after deductions are made on account of collection-charges, 
loss by vacancies and taxes, varies generally between 15 and 20. In 
Calcutta and its suburbs it has been generally 20 upon a rack-rental. 

557 (d) of the Calcutta Municipal Act, III B. C. of 1899, fixes the 
market-value of any land or building acquired by the municipal 
authorities there primd facie at 25 times the annual assessed value, when 
a ^-assessment has been made ; and this assessed value, it must be 
n °ted, is a fair and perhaps moderate calculation and not a rack-rental : 
see the section and the notes on it, post. 


In assessing the value of house-property situated in the town of 
I j alsar, the Court awarded a capital sum which, at the rate of six per 
C£nt - per annum, would yield interest equal to the ascertained annual 
le ntal of the premises after deducting the amount necessarily expended 
f°t annual repairs — Carey v. Banu Aliya ; Carey v. Kalu Aliya , (18731 
^°m. H. C. 34. Similarly, in Collector of Hooghly v. Rajkr is to Moo/cerjec , 
O874) 22 W. R. 234, the income yielded, where the land was occupied, 
Was taken into account with a view to consider the number of years’ 
Purchase to be allowed for the land ; and in estimating the value of 
godowns yielding rent, a deduction was made for the chance of some 
x them being unoccupied for part of the year as well as for periodical 
re Pairs and municipal taxes. 

In Secretary of State v Shanm ugaraya Mudaliar , (1893), 20 I. A. 80 ; 
Mad. 369, the Government were desirous of acquiring a certain granite 
hill on the sea beach near Madras, out of which are constructed the famous 
Seven Pagodas of Mahabalipuram. The Privy Council held that the 
ll ght, if not only, course of proceeding was to estimate the rent at 
u hich possibly the whole plot might be leased, on the basis of how much 
rent a Portion of the plot when leased for quarries had in fact obtained 
° r the zaminder ; and that the purchasemoney might be properly 
Ca lculated at twenty five years’ purchase of such rent. It was also he d 
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at the temples and carvings had no market value, as they never had 
been, and were never likely to be, a source of any income. 

Rivers and Perries. — If a railway bridge is to be constructed across 
a river, the bed of which belongs to a private person, the portion of the 
river-bed under the water must be acquired and compensation paid for 
it. Such an acquisition will not necessarily interfere with an existing 
ferry, unless the approaches to the ferry are also acquired ; and if 
those approaches and the landing-places are acquired, compensation 
must be paid, because access to the river and the exercise of the right 
are destroyed. Rameswar Singh v. Secretary of State (1907), 34 Cal. 470 ; 
11C. W. N. 3565 where the method of assessing compensation for a 
ferry acquired is discussed. 


Roads and land of no definite value.— Where the land has no 
present value, the future use to which it will be put after acquisition can¬ 
not affect its present value. Thus in Siebbing v. Metropolitan Board of 
Works, (1870), L. R., 6 Q. B. 37, where the plaintiff was rector of three 
parishes in London, in the church-yards of which burials were prohibited, 
and where the defendants were authorized to take portions of the church¬ 
yards for the purpose of forming a new street, COCKBURN, C. J. observed 
“It is intended that he [the person from whom the property is taken] 
shall be compensated to the extent of his loss, and that his loss shall 
be tested by what was the value of the thing to him, not by what 
will be its value to the person acquiring it. The plaintiff, as rector, 
could never have parted with these church-yards and therefore to 
him they were perfectly valueless. The Metropolitan Board, it is true, 
will be able to apply the land to purposes which will give it an increased 
value, but that is no loss to the rector.” So far as it conflicts with this 
ruling, Hit coat v. Archbishops of Canterbury and York, '1850) 10 C. B. 
327. must be considered as overruled. But it was held that, though 
the use of a burning-ground may have been dedicated by the owner 
to the public, the dedication ends when the use eeases upon the 
site being acquired, and that the ground may have a value in such 
event. Chairman, Howrah Municipality v. Khetira Kristo Mitier 
(1906), 10 C. W. N. 1044. 


As regards land under a public street or highway, it is settled in 
England that the interest of a public authority in a street comprises not 
only the whole of the street-surface, but extends also to so much depth 
below the surface as is essential to the making, maintenance, occupation 
and exclusive possession of the street for the use of the public, and as 
the local authority may require for the doing of all those things that are 
commonly done in or under the streets ; but that it does not extend to 
the sub-soil beyond these requirements. Coverdale v, Chariton, (1878) 
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4 Q. B. D. 104 ; Rolls v. Vestry of St. George , Southwark , (18S0) 
R,, 14 Ch. U. p. 796; Mayor of Tunbridge Wells v. Baird, [1896] 
L. R., A. C. 434. Vestty of St. Mary, Battersea v. County of London 
Lighting Co., [1899] 1 Ch. 474. 

When roads are acquired within municipalities in India, this matter 
will depend on the provisions of the municipal Act concerned ; thus, in 
Bengal all roads including the soil within a municipality (not being 
private property and not being maintained by Government or at the 
public expense) vest in and belong to the municipality by virtue of the 
Bengal Municipal Act, III B. C. of 1884, s. 3° ; arid similarly in Calcutta, 
see Act III B. C. of 1899, ss. 3 (37) and 336. 

The rights of the owners of the subsoil must also be considered, if 
they have any substantial claim ; but in the majority of cases no sub- 
tantial claim could be maintained. Cripps’ Law of Compensation, 5th 
e dn., 67. Thus in India, where certain public roads were situated 
within an area acquired for docks, it was held by the Privy Council that 
the lands as roads had no separate market-value, or at all events none 
that was proved, and that compensation for them was rightly refused ; 
the claim was for a supposed loss of value, which had no existence when 
the land was acquired.— Manmatha Nath Milter v. Secretary of State, 
(1897) 24 I. A. 177 ; 25 Cal. 194 ; 1 C. W. N. 698. 

At the date of the publication of the declaration.-— This is 
an important provision, for it often happens that the market-value varies 
considerably between the time when the declaration is published and 
the time when the acquisition is completed -in many cases simply in 
consequence of the proposed acquisition. The sixth clause of this 
section allows the Collector or Court to award compensation for damage 
(if any) bond fide resulting from diminution of the profits of the land 
between the time of the publication of the declaration under section 6 
and the time of the Collector’s taking possession of the land ; but no 
increase in the profits during such interval can be taken into considera¬ 
tion in determining the market-value. See Charlesworth, Pilling Sr* Co's 


case (p. 46 ante). 

II. Damage on account of standing crops or trees. 

This clause is rendered necessary by the fact that crops and trees 
may have been grown on the land after the date of the declaration. Of 
course if the Collector’s offer of compensation under s. 17 (3) is accepted, 
it will not be necessary to allow further compensation for the crops and 
trees at the time of the enquiry. 

III. Damage on account of severance. 

The points to be noted are (1) that the land acquired is severed from 
other land belonging to the person interested ; (2) that the severance 
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ses him damage ; and (3) that the damage must be sustained at the 
time of the Collector’s taking possession. 

(1) As regards “person interested” see notes to s. 3 ( b) and under the 
4th clause of this section. As regards the holding of the land acquired 
and the other land together, it has been laid down that, when the other 
land is held by the same owner and for the same common object as the 
land taken, the lands are held together within the meaning of the Lands 
Clauses Act, 1845, s. 49.—v. Gaslight 6° Coke Co ., (1872) L. R., 
7 Q. B. 728. In other words, “where several pieces of land owned by 
the same person are, though not adjoining, so near together and so 
situated, that the possession and control of each gives aft enhanced value 
to all of them as one holding, they are lands held together— Cowper 
Essex v. Acton Local Board, (1889) 14 App. Cas. 153. 


(2) There must be damage to the other land, arising out of the 
severance ; any other damage would apparently fall more properly under 
the 4th clause, but the two kinds of damage are not always capable of 
clear separation. It was held In re Stockport &c Rail . Co., (1864) 33 
L. J., Q. B. 251, that the owner was entitled to compensation, where a 
Railway Company took some land and proposed to make their railway 
so close to a cotton mill belonging to the same owner that, because of 
the proximity of the railway and the danger of fire from the trains, the 
building was less suitable for a cotton mill and could only be insured at 
an increased premium. 

In deciding whether part of a property can be taken without material 
detriment to the remainder, the Court should take into consideration all 
the circumstances of the case, including the sufficiency of any proposed 
new access ; thus, where a railway company took a portion of certain 
premises and provided access to the remainder by means of a right of 
way over the portion taken, it was held the company could grant that 
right of way, (it was really an accommodation work which the company 
was bound to construct , andlhe damage by severance must be diminish¬ 
ed correspondingly. Gonty v. Ma?ichester, Sheffield &>c. Rail. Co., (1896) 
2 Q. B. 439 ; Cripps’ Law of Compensation, 5th edn. 148. In this 
connexion should be read s. 49 and the notes thereunder ; and where 
railways are concerned, the accommodation works, that they are obliged 
to construct to provide new communications and accesses, must be 
taken into consideration as diminishing damage by severance. See the 
Indian Railways Act, IX of 1890, s. 11 , post. 

By the construction of a railway part of an owner’s land was taken, 
and several acres were severed from the rest and all access cut off ; the 
land was agricultural at the time the railway was constructed but it had 
a prospective value for building — Held, that the jury, valuing it as build* 
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and, might estimate the damage by severance as if all access were 
cut off, without any regard to the power to order accommodation works, 
as those works could only be ordered with reference to the land as then 
used for agricultural purposes. Queen v. Brown, (1867) L. R., 2 Q. B. 
630. 


Where part of a tea-garden was acquired for the construction of a 
railway through it and the garden was severed into two portions, and 
the coolies could not cross freely because the line ran in very deep 
cuttings, it was held that the owners of the garden were entitled to 
compensation by reason of the severance, because extra coolies were 
required for the further portion of the garden and the cost of working 
that portion was substantially and permanently ^increased. The addition¬ 
al compensation on this ground was the capitalised amount of the cost 
of the extra labour so required yearly. Baraoora Tea Co. v. Secretary 
of State, ( 1901; 28 Cal. 685. 


The measure of compensation is the full consequential loss, which the 
owner has sustained by reason of the severance of the land taken from 
his other lands. This point was considered fully in the following case. 

In an appeal to the Calcutta High Court (301 of 1886, decided on 
,2 th January 1888, Kally Churn Ghose v. Tarinee Churn Bose , not 
reported), the facts were that a strip of land across a Jute Mills Company’s 
premises was taken by a municipality for the purpose of constructing a 
road. At either end of this strip of land was a public roadway leading 
t0 it, and over the strip itself the public had acquired a right of way for 
foot passengers and animals, though not for wheeled traffic. The mill 
1 tself was separated from the strip by a wall which ran along the north of 
; but the Company possessed some land south of the strip. It was 
held that the company was not entitled to any damages for severance 
over and above adequate compensation for the land actually taken. 
Petheram, C. J. said : — “ The question here is one of actual damage, 
because, under this Act, as also under the Act which relate to matters 
of the same kind in England, compensation for injurious affection must 
be compensation for some actual injury, which the claimant shows his 
other land not taken tip under the Act has sustained by the works which 
are to be constructed upon it The allegation here is that when the soil, 
over which the pathway runs, and which for the purpose of what I have 
to say must be admitted to have been the property of the claimant, has 
been acquired by the municipality, and a good road wider than the old road 
bas been constructed upon the site of it, then the land on the southern 
side of it will be injuriously affected because it will be severed from the 
r est of the compound. The first question then is, will it be severed from 
the rest in any different sense than what it was severed before. As I said 
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.before, it has always been severed by a wall which is the property of the 
claimant, and by the strip of land which was also their property, but 
which was dedicated to the public as a highway in such sense that the 
claimants could not use the surface of it in any way inconsistent with the 
right of the public to use it as a highway at all times except for wheeled 
vehicles. It is clear in that state of things that they could, if they 
thought fit, take down the wall and lay the whole compound open, so 
that they may pass and repass across the pathway in any way they 
chose consistent with the right of the public to use it as a public 

road. But when one considers what the rights of the public are 

the only right which the owners of the land could have, would be a 
right in common with the rest of the world to use it as a highway, 

that is to say, to use it to pass along it from one end to the other, and 

across it from one side to the other, so that the condition of things 
previous to the acquisition of the land by the municipality was that one 
side of the compound was divided by a pathway 8 feet wide, which had 
to be maintained as a pathway and which could only be used by them for 
that purpose ; and the condition of things when this piece of land has 
been acquired by the municipality and when a wider and better road has 
been constructed, will be that one side of the compound will be divided 
by a good road instead of a bad one. They will still have a right to take 
down the wall if they think fit, and will also have a right along with the 
public to pass along the road from end to end and cross and recross it at 
any point they please. It has not been shown that any actual damage 
has been sustained, and the only damage that has been suggested is the 
possible one, that some day the claimants may want to put up a tramway 
on this land, which possibly they might have done if it had continued a 
pathway, but which they cannot do now that it has been acquired by the 
Government. We do not think that is a sufficient ground for saying 
there is any evidence of any injurious affection whatever by the new works 
which it is proposed to construct.” 

(3) In England it has been held that the depreciation in value of the 
land damaged is to be assessed, not only in reference to the loss occasion¬ 
ed by the construction of the authorised works, but also in reference to 
the loss which may probably result from the nature of their user. In 
other words, the use for which tne works have been constructed is an 
element in determining the amount of compensation so far as such use 
tends to depreciate the value of the lands which are affected. This is the 
principle adopted in In re Stockpo?l &*c. Rail. Co., (1864) 33 L. J., Q. B., 
251 ; approved in Duke of Buccleuch v. Metropolitan Rail Co., (1872) 
L. R., 5 H. L. 418; and directly confirmed in Cowper Essex v. Acton 
Local Board (iSScj) 14 App. Cas. p. 167. See also Ayr harbour Trustees 
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wald, (1883) 8 App. Cas. 623; Cripps’ Law of Compensation, 5th 
edn. 139, 148-153- 

In India the words “ sustained at the time of the Collector’s taking 
possession” would seem to include not only damage that has been 
actually caused at that time, but also what can be reasonably anticipated 
and estimated then. The remarks in Rally Churn Ghose's case (see p. 
52 ante) suggest this. See the construction put on the same words in the 
4 th clause by Collector of Dinagepore v. Girja Nath Roy, (post, at the 
end of the notes on that clause). 

If the Local Government is of opinion that the claim for severance is 
unreasonable or excessive, it may order the acquisition of the whole of 
the land, provided the Collector has not made his award ; see s. 49. (2). 



IV. Damage by reason of the acquisition injuriously 
affecting the other property of the person interested, or 
his earnings. 

In order that a person may be entitled to compensation under this 
clause, three conditions are necessary — 

(i) .—He must be a person interested in the land acquired : 

(ii) . — His other property, moveable or immoveable, or his earnings, 
must be injuriously affected by the acquisition : and 

(iii) .—The damage must be sustained at the time of the Collector’s 
taking possession. 

The word “acquisition,” as used in this section, includes the purpose 
for which the land is taken as well as the actual taking .—Collector of 
Dinagepore v. Girja Nath Roy, (1897) 25 Cal. 346. 

This clause does not apply in the case of tanneries, surki mills or 
other offensive trades in Calcutta, see Calcutta Municipal Act, 1899, 
s - 557 (e),post. 

(i). Person interested. —By section 3, clause (b), a “ person 
interested includes all persons claiming an interest in compensation to be 
made on account of the acquisition of land under this Act ; and a person 
shall be deemed to be interested inland, if he is interested in an easement 
affecting the land see notes thereto. The term “ interested in the 
land” is also used in section 9 and elsewhere in the Act, and seems to 
have the same meaning as interested in the compensation for the land. 
The matters for which compensation may be awarded are set out in this 
section. Clauses (1), (2) and (6) of this section obviously relate to the 
land that is the subject of the acquisition, and the mention of “other land” 
and “other property” in clauses (3' and (4) seems to show, that compen¬ 
sation can only be claimed under these clauses by a person whose land has 
been taken under the Act. In other words, it would, seem that under 
this Act no person can claim compensation, unless some land has been 
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^ *'t0?en in which he claims an interest or over which he has an easement. 
He cannot claim compensation on the ground that his land has been 
injuriously affected by the acquisition, if no part of his land has been 
taken. 

This is not the law in England ; there a person may under certain 
restrictions recover compensation, if his land is injuriously affected by the 
acquisition, even though no part oj it is taken under the statute. Section 
63 of the Lands Clauses Consolidation Act, 1845, seems to contain the 
rule laid down in the Indian Act, but section 68 of the statute has been 
construed as going much further. 

Section 63 runs as follows—“In estimating the purchase-money or 
compensation to be paid by the promoters of the undertaking in any of 
the cases aforesaid, regard shall be had by the justices, arbitrators or 
surveyors, as the case may be, not only to the value of the land to be 
purchased or taken by the promoters of the undertaking, but also to the 
damage, if any, to be sustained by the owner of the lands by reason of the 
severing of the lands taken from the other lands of such owner or other¬ 
wise injuriously affecting such other lands by the exercise of the powers 
of this or the special Act or any Act incorporated therewith.” But section 
68 of the statute begins as follows : — “If any party shall be entitled to any 
compensation in respect of any lands or of any interest therein, which 
shall have been taken for or injuriously affected by the execution of the 
works, and for which the promoters of the undertaking shall not have 
made satisfaction under the provisions of this or the special Act, &c,” 

Section 6 of the Railways Clauses Consolidation .Act, 1845, after 
extending the provisions of the Lands Clauses Consolidation Act, contain 
these words :—“And the Company shall make to the owners and 
occupiers of, and all other parties interested in, any lands taken or used 
for the purposes of the railway, or injuriously affected by the construction 
thereof, full compensation for the value of the lands so taken or used, and 
for all damage sustained by such owners, occupiers and other parties, by 
reason of the exercise, as regards such lands, of the powers by this or the 
special Act, or any Act incorporated therewith, vested in the Company.” 

Under these clauses compensation is awarded in England for injury 
done to lands by the construction or execution of the works, even though 
no part of the lands has been taken, but the Indian Act does not permit 
such claims. In considering the following cases, therefore, this distinc¬ 
tion between the English and Indian Acts must be borne in mind. 

In England it has been held that, where none of the claimant's land 
is taken the damage or loss sued upon must be occasioned by the con - 
structiofi of the authorized works and not by their use ; the principle being 
that the promoters are not bound to pay compensation for damage 
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e^sarily resulting from the use of their works for the purposes 
authorized: and therefore in such cases no compensation is given for 
damage or loss caused only by the use. This was decided in Riche?s 
case (see p. 6 j post ), in Brandts case (see p. 67 post) and in Hunter's 
case (see p. 6 7 post) ; see also Calidonian Rail Co. v. Walkers Trustees , 
(1882) 7 App. Cas. 259. Moreover in such cases the loss must be an injury 
to land, and not to trade or business ; see the cases cited at pp. 72, 73 
post. But it was also laid down that, where part of the proprieties land is 
taken from him and the future use of the part so taken may damage the 
remainder of the proprietor’s land, such damage may be an injurious affect¬ 
ing of his other land— Cowper Essex v. Local Board for Acton , (18S9) 
14 App. Cas. p. 16 (where the distinction is clearly pointed out) ; and 
that agrees with the provisions of this Act. ft would seem that the per¬ 
manent or temporary character of the damage does not affect the right to 
compensation, and is material only in assessing the amount— Att Gen. 
and Hare v. Metropolitan Rail Co., (18941 j Q. B. 384 ; and earlier cases ; 
Cripps’ Law of Compensation , 5 th edn. 137-139, 144* 

Work-people employed on the land are not persons interested in the 
land, and no compensation can be given for injury to their earnings. 
The Privy Council said :—“No compensation is tendered by the Collector 
or ordered by the Act except to persons interested in the land. If the 
acquisition injuriously affects the earnings of the person interested, he is 

obtain further compensation beyond the market-value of the land. 
But no compensation is given to persons not interested in the land on 
the ground that their earnings may be affected by the change of owner¬ 
ship, or indeed on any ground. The 46 quarrymen are no more interest¬ 
ed in the land than a ploughman or a digger is interested in the land on 
which he works for wages. Nor are their earnings the earnings of the 
zemindar who is interested. The market-value-of a property is not in¬ 
creased by the circumstance that a number of persons work on it and so 
earn their livelihood. That is no profit to the owner ; it may be expense 
to him. And the award of the High Court has the extraordinary result 
°f putting a large sum into the pocket of the Mudaliars on the ground 
that some of their neighbours will be injured by losing their employ¬ 
ment.”— The Secretary of State v. Shanmugaraya Mudaliar , (1893) 

20 1 . A. 80 : 16 Mad. 369. 

Injuriously affected.— The meaning of these words depends upon 
the meaning of each of these words, and has been explained in the follow¬ 
ing decisions. The other property must itself be “affected,” and the 
affecting must be “injurious” to the property. 

Lord WESTBURY said in Ticket v. Metropolitan Rail Co., (1867) L. R., 
2 H. L. 175 ; — “Compensation under these statutes is given for damage 
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resditing from lawful acts done by the companies in the exercise of their 
powers. Such acts are not injuries or grounds of action at law, although 
they may cause damage and consequently give a right to compensation 

under the statute.When therefore the General Railway Acts use the 

term ‘injuriously affected,’ the word ‘injuriously’ does not mean ‘wrong 
fully’ or ‘unlawfully’ ; nor does it imply that compensation is limited to 
cases where the act done is such as, but for the powers given, would 
be a tort at common law. The words mean ‘damnously affected’ only.” 

Lord Cairns said in Metropolitan Board of Works v. McCarthy, ( 1874^ 

7 H. L. 243 ‘The proper test as to the proper meaning of these words 
as giving a right to compensation “ is to consider, whether the act done 
in carrying out the woiks in question is an act which would have given a 
right of action, if the works had not been authorized by Act of Parliament.” 
Lord PENZANCE in the same case concurred and said—“This interpreta¬ 
tion of the statute was first, I believe, adopted in the case of the Caledo- 
nian Railway v. Ogilvy, [1856 ; see p. 72 post] decided in this House. 
That decision was followed, and acted upon with approbation, by Lord 
Campbell and the other Judges of the Queen’s Bench in the case Re 
Peimy [1857 ; see p. 70 post] It has been consistently adhered to since, 
and has received a final authority in the careful and elaborate judg¬ 
ments pronounced in the case of Rickets . Metropolitan Railway Co” 
[cited above]. He further explained that the Legislature, in authorizing 
works, and taking away rights of action which the owner of the land 
would have had if the works had been constructed without such authority, 
intended to confer on such owner a right to compensation, co-extensive 
with the rights of action of which the statute had deprived him, but no 
more ; not to improve his position. 

Lord Cairns also said in the same case (McCarthy's) “In his 
very able argument at your Lordships’ Bar Mr. Thesiger stated what he 
would rely upon as a definition of the right to compensation, and, having 
considered this case very fully, I myself should not be disposed to find 
fault with any part of that definition, although definitions are always 
matters of very considerable difficulty. Mr. Thesiger stated that the 
test, which he would submit as one which he thought would explain and 
reconcile the various cases upon this subject, was this, that, where by 
the construction of works there is a physical interference with any right, 
public or private, which the owners or occupiers of property are by law 
entitled to make use of in connection with such property, and which 
right gives an additional market value to such property apart from the 
uses to which any particular owner or occupier might put it, there is a 
title to compensation, if by reason of such interference the property as a 
property is lessened in value.” And the word “physical” was meant to 
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t^sjjifguish such cases from others, “where the interference is not o 
physical, but rather of a mental nature, or of an inferential kind, such as 
those of a road rendered less agreeable or convenient, or a view interfer¬ 
ed with, or the profits of a trade, by the creation of a new highway or 
street, diminished in the old one. 5 ’ Ibid. p. 249. 

Lord Chelmsford said in the same case “The learned counsel 
for the respondent proposed the following rule as a guide to the decision 
of each case. Where by the construction of works authorized by the 
Legislature there is a physical interference with a right, whether public 
or private, which an owner of a house is entitled by law to make use of in 
connection with the house, and which gives it a marketable value apart 
from any particular use to which the owner may put it, if the house by 
reason of the works is diminished in value, there arises a claim to 
compensation. I think the rule as thus stated may be accepted with 
this necessary qualification, that, where the right which the owner of the 
house is entitled to exercise is one which he possesses in common with 
the public, there must be something peculiar to the right in its connec¬ 
tion with the house to distinguish it from that which is enjoyed by the 
rest of the world.” p. 256. Lords Hatherley and O’Hagan accepted 
the same definition Ibid. pp. 261, 264. 

LORD PENZANCE summed up the matter in the same case. He said 
that two rules had been established by previous decisions. One was “that 
whether damage can be recovered under the words ‘injuriously affected’ 
depends upon whether it might have been the subject of an action, if the 
works which caused it had been done without the authority of Parlia¬ 
ment” ; the other was “that the damage or injury, which is to be the 
subject of compensation, must not be of a personal character, but must 
be a damage or injury to the ‘land’ of the claimant considered indepen¬ 
dently of any particular trade that the claimant may have carried on 
upon it.” Ibid. pp. 261, 262 

These words were interpreted by Lord CHELMSFORD as meaning 
“depreciated in value” in Duke of Buccleuch v. Metropolitan Board of 
Works , (1872) 5 H. L. p. 460. So also in Glover v. North Staffordshire 
Rail Co., (1851) 16 Q. B. R. p. 924. But mere inconveniences such as 
stoppages where a public road is crossed by a railway on the level, are 
not grounds for compensation Caledonian Rail Co. v. Ogilvy , (1856) 2 
Macq. 229. 


If however damage is caused by an act which, notwithstanding the 
statute, is still wrongful, the remedy of the person injured is by action and 
not by proceedings for compensation. Rickets case (p. 202) cited p. 59 t 
above ; and Clowes v. Staffordshire Potteries Water-works Co., (1872) 
8 Ch. App. 125. Similarly, where a Railway Co. which had damaged a 
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'person’s land by the careless and unskilful construction of an embank¬ 
ment, sought to avoid a suit for damages and an injunction by pleading 
that his remedy was by proceeding for compensation under this Act, th 
Privy Council held that the remedy was by suit and not by such a pro¬ 
ceeding. Gaekwar of Baroda v. Gandhi Kachrabhai , (i 9 ° 3 ) 3 ° ^ A. 60 ; 
7 C. W. N. 393 - 


As regards damage by injurious affecting caused by laying out rail¬ 
ways and the provisions of accommodation works, see Indian Railway 
Act, 1890, s. 11, post. 

The “injurious affecting” must be estimated with reference to the date 
of the publication of the declaration, and according to the purpose for 
which the land is therein proclaimed to be required. Thus where a local 
authority had power to purchase and divert a whole stre im, which was 
necessary for the working of the claimant’s mill, and gave him notice of 
their intention to take the whole of the stream but actually diverted 
only a portion of it, it was held they were bound to make compensation 
at once for the whole of the injurious affecting and not merely from time 
to time.' Stone v. Mayor ^c. of Yeovil , (1876) L. R., 2 C. P. D. 99. 

Where the Calcutta Corporation acquired certain land, the declaration 
notified that the land was required for a sewage depot but at the hearing 
of the appeal in the High Court the Corporation declared that they did 
not intend to use the acquired land for such a depot, and objected to com¬ 
pensation being given on account of injurious affecting. The Court dis¬ 
allowed the objection, holding—“We must look at the matter as it stood 
when the declaration was made by the Government to acquire the land 
for the purpose of erecting this depot....I think the present claimants 
are entitled to say, ‘We were brought here to meet the case of your acqui¬ 
ring this land for the purpose of using it as a sewage depot, and we are 
entitled to have our compensation assessed upon that footing. It is all 
very well for you now at this late stage to say you are not going to use 
in for a sewage depot, but for all we know you may be going to use it for 
something yet more offensive to us. We are entitled to treat the matter 
as it stood when you made your declaration, and that is the only footing 
upon which it can properly be dealt with.’ ” Guru Das Kundu v. Secretary 
of State, (appeal from original decree, No. 294 of 1898). 

Illustrations of “injurious aflecting”.— The following cases 
are given as instances in which the other property or the earnings have 
been held to have been “injuriously affected.” The Indian cases of this 
nature which have been reported are few, and the illustrations must be 
taken chiefly from Engish decisions. The difference between the Eng¬ 
lish Acts and this Act, pointed out at p. 58 ante , must be borne in mind. 
It will be convenient to divide them into four groups ; 
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^ where the “other property” is directly affected injuriously by the 
acquistion ; 

2nd., where it is indirectly affected injuriously ; 

3rd., where the use and enjoyment of the “other property,” or the 
earnings, are directly affected injuriously by the acquisition ; 

4th., where they are indirectly affected injuriously. 

This arrangement is not always capable of exact application, yet it 
may be of service in estimating the nature and extent of the injury. 

By this clause compensation may be granted not only for injury to 
land, but also for injury to Moveable property as well as to earnings ; 
and “land” includes easements, see s. 3 (a). Land taken under the Act 
is taken discharged of all easements, and the loss of easements must be 
taken into acount in assessing compensation for injurious affection— 
Taylor v. Collector of Purneah , ( 1887) 14 Cal. 423. 


Other property directly affected injuriously.— In the case 
Ricket v. Metropolitan Rail. Co ., (1867) L. R., 2 H. L. 175, Lord Cran- 
WORTH said : -“Both principle and authority seem to me to show that 
no case comes within the purview of the statute unless where some 
damage has been occasioned to the land itself, in respect of which, but 
for the statute, the complaining party might have maintained an action. 
The injury must be actual injury to the land itself, as by loosening the 
foundation of buildings on it, obstructing its light or its drains, making 
R inaccessible by lowering or raising the ground immediately in front of 
it, or by some such physical deterioration. Any other construction of 
the clause (section 6) would open the door to claims of so wide and 
Indefinite a character as could not have been in the contemplation of the 
Legislature.” 


So, it was held that the claimant’s house was injuriously affected, 
when the public road immediately in front of it was cut down seven feet, 
leaving the entrance to his land and cottage on the edge of a precipice 
of that height — Moore v. Great Southern and Western Rail . £0., 10 Ir. 
C. L. R. (N. S.) 46 ; and similarly when the road was raised ten feet, 
whereby not only was the access to the house rendered inconvenient, 
but the house was rendered damp and unwholesome by the rain and mud 
which penetrated into it — Tuohey v. Great Southern a?id Western Rail. 
Co ., 10 Ir. C. L. R. (N. S.) 98. And a claimant was entitled to compen¬ 
sation where a road had been lowered, whereby his land was injured and 
deteriorated, the access impeded and additional fences rendered neces¬ 
sary — Reg. v. Eastern Counties Rail. Co., (1841: L. R., 2 Q. B. 347. A 
farm was held to be injuriously affected by the cutting off of a stream 
that used to flow through it — Little v. Dublin and Drogheda Rail. Co., 7 
Ir. C. L R. 82. So a wharf by the construction of a railway between it 



LAND ACQUISITION ACT. 


[ Part 



/the low water mark of the river in the line prescribed by the statute 
-Bell v. Hull and Selby Rail. Co., (1840) 6 M. & YV. 699 ; 2 Rail. Cas. 
279. So where a colliery was inundated by raising the level of a brook— 
Q. v. North Midla?id Rail. Co , 2 Rail. Cas. 1. In Bigg v. Corporation 
of London, (1873) L. R., 15 Eq. 376, the owner was entitled to compen¬ 
sation for direct structural injury occasioned by the interference with his 
cellar. So also, where the construction of a tunnel caused a subsidence 
of the soil, and the claimant’s house suffered structural damage. Daw¬ 
son v. Great Northern &r°c. Rail Co., [1904] 1 K. B. 277. And where part 
of an owner’s land was taken to widen a street for a tramway. The king 
v. Mowitford, [1906] 2 K. B. 814. 

In Ea^le v. Charing Cross Rail Co., (1867) L. R., 2 C. P. 638, it was 
held that an easement is an interest in land for which compensation may 
be claimed under the Lands Clauses Consolidation Act. In that case the 
plaintiff was awarded compensation for a diminution of light caused by 
the erection of the defendants’ works, whereby the plantiffs premises were 
rendered less convenient and suitable for the purposes of his trade. Simi¬ 
larly in In re London, Tilbury &>c. Rail. Co. &°c., ( 1889) 24 Q. B. D. 326. 

As regards certain modes in which an indigo factory was held to be 
injuriously affected by reason of the acquisition of certain of its lands, 
see Taylor v. Collector of Purneah, (1887) 14 Cal. 423. 

As regards mines and minerals, if the particular Act contains no 
special provisions, then, although the mines and minerals are not taken, 
yet, if the nature of the works, for which the surface lands are taken, is 
such as to impose more than the customary restrictions on the working 
of the subjacent minerals by the owner and thereby to diminish to him 
the value of his interest in the mines, he should have compensation for 
such diminution of value. Cripps’ Law of Compensation, 5th edn. 119. 
See the Land Acquisition (Mines) Act, ss. 5 & 6 , post. 

Other property indirectly affected injuriously.— The right 
of access from private property to a public thoroughfare is a right 
recognized by law as incident to the ownership of land ; hence, where 
an access to private property by a public highway or private way is 
interfered with by the construction of the works, and the value of the 
property, irrespective of any particular use that may be made of it, is 
so dependent upon the existence of that access as to be substantially 
diminished by its obstruction then the owner is entitled to compensa¬ 
tion. — Caledonian Rail. Co. v. Walker's Trustees, (1882) L. R., 7 App. 
Cas. 259. 

The right to the enjoyment of a natural stream of water on the 
surface, ex jure naturce, belongs to the proprietor of the adjoining lands, 
as a natuial incident to the right to the soil itself ; and he is entitled to 
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‘ benefit of it, as he is to all the other natural advantages belonging 
the land of which he is the owner. Chasemore v. Richards, ( 1859) 


4 

lo 


vt-1 

to 

7 H. L. C. 382. The right of the owner of a private wharf or of a 
roadside property to have access to the river or the highway is a totally 
different right from the public right of passing and repassing along the 
river or highway. A tty-Gen. v. Conservators of the Thames, (1862) 1 H. 
and M. 1 ; Lyon v. Fishmongerd Co., (1876) L. R, 1 H. L. pp. 674, 675. 

In Glover v. North Staffordshire Rail. Co , (1851) L. R., 16 Q. B. 912, 
the plaintiff had a private way appurtenant to his farm, and the company 
constructed a railway crossing the road on a level, and on the road at 
each side erected gates which were kept locked. His land therefore 
was injuriously affected ; and, as Mr. JUSTICE Wightman said, Supposing 
no Act of Parliament had passed, and that had been done which was 
done, an action would have been maintainable. The fact, that the way 
obstructed was a private one appurtenant to the claimant’s farm, distin¬ 
guished this case from the Caledonian Rail. Co. v. Ogilvy, ( 1856) 2 Macq- 
Sc. App. 229, cited at p. 72 post. Similarly, in Reg. v. Great Northern 
Rail. Co., (1849) *4 Q- B. R. 25, where a ferry appurtenant to the claim¬ 
ant’s house was obstructed. 

To this class must be assigned Chamberlain v. West End ojLondon 
&*c. Rail. Co., (1863) 32 L. J., Q. B. 173 ; 2 B. and S. 605. The claimant 
was the lessee of certain new houses on a high road, and the company 
roade an obstruction and deviation in the road n e ar the houses, so that 
that part of the road running by the houses was no longer used as a 
high road, the access to the houses was made less convenient, the houses 
were rendered less suitable for shops, and their value was greatly 
diminished : held, the claimant was entitled to compensation, because (as 
explained by Lord Chelmsford in RickeVs case, see p. 63 ante) the deci¬ 
sion virtually declared that the houses themselves were injuriously affected. 

In Beckett v. Midland Rail . Co., (1867) L. R, 3 C. P. 82, the defen¬ 
dants had erected an embankment on a portion of the highway opposite 
the plaintiff’s house, thereby narrowing the road from fifty to thirty three 
feet, which occasioned inconvenience by compelling carriages to go some 
distance beyond his gate before they could turn ; and thus diminishing 
the value of the house for letting or selling, and obstructing the access 
of light and air to it ; Held , that this was such a permanent injury to the 
estate of the plaintiff in the premises as to entitle him to compensation. 
See also Reg. v. St. Lnkds, L R., 7 Q. B. 148. 

In Lyon v. Fishmongerd Co., (1876) L. R. 1 H. L. 662, Lord Cairns 
said “Unquestionably the owner of a wharf on the river bank has, 
like every other subject of the realm, the right of navigating the 
river as one of the public. This, however, is not a right coming to him 
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per se he enjoys in a manner different from any other member of the 
public. But when this right of navigation is connected with exclusive 
access to and from a particular wharf, it assumes a very different charac¬ 
ter. It ceases to be a right held in common with the rest of the public, 
for other members of the public have no access to or from the river 
at the particular place ; and it becomes a form of enjoyment of the land, 
and of the river in connection with the land, the disturbance of which may 
be vindicated in damages by an action or restrained by an injunction. It 
is, as was decided in the cases to which I have referred ( Duke of 
Buccleuch v. The Metropolitan Board of Works ; and The Metropolitan 
Board of Works v. McCarthy ), a portion of the valuable enjoyment of the 
land, and any work, which takes it away, is held to be an ‘injurious affect¬ 
ing’ of the land, that is to say, the occasioning to the land of an ‘injuria’ 
or an infringement of right. The taking away of river frontage of a wharf, 
or the raising of an impediment along the frontage, interrupting the 
access between the wharf and the river, may be an injury to the public 
right of navigation ; but it is not the less an injury to the owner of the 
wharf, which, in the absence of any Parliamentary authority, would be 
compensated by damages or altogether prevented. It appears to me 
impossible to say that a mode of enjoyment of land on the bank of a 
navigable river, which is thus valuable and as to which a landowner can 
thus protect himself against disturbance, is otherwise than a right or 
claim, to which the owner of land on the bank of the river is by law 
entitled within the meaning of such a saving clause as that which I have 
read.” 

This was followed in North Shore Rail. Co. v. Pion , (1889) *4 App. 
Cas. 612, where it was pointed out that there is no distinction in principle 
between riparian rights on the banks of navigable or tidal and on those 
of non-navigable rivers : in the former case, however, there must be no 
interference with the public right of navigation ; and in order to give rise 
to riparian rights the land must be in actual daily contact with the 
stream, laterally or vertically. 

By the case-law the principle has been established—if the physical 
access from land to a public highway or navigable river, on which the 
land immediately abuts, is taken away or rendered less convenient, and 
the value of such land is depreciated thereby, the owner is entitled to 
compensation.— Reg. v. Eastern Comities Rail. Co ., (1841) 2 Q. B. 347 ; 
and other cases ; Cripps’ Lazo of Compensation^ 5th Edn. 143. 

It was also held in England that the Acts provided for compensation 
to landowners in respect of the injurious affection of their lands by the 
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ing of water found in and on their lands, which were taken for the 
construction of water-works, for the purposes of the water-works after the 
completion of the structural works. Fletcher v. Birkenhead Corporn., 
[1907] 1 K. B. 205. 


Compensation has been claimed for damage caused in other ways, but 
has been disallowed for the reasons explained at pp. 58, 59 ante . It was 
held that a person, whose land had not been taken for the purposes of a 
railway, could not recover compensation on account of damage or 
annoyance arising from the vibration caused by passing trains after the 
railway was brought into use, even though his property had been depre¬ 
ciated thereby.— Hammersmith and City Rail . Co. v. Brand , (1869) L. R., 
4 H. L. 171 ; nor, where part of the owner’s land was taken, on account 
of the noise and smoke caused by passing trains.— City of Glasgow 
Union Rail. Co. v. Hunter , (1870) 2 H. L., Sc. App. 78. A distinction 
was made between personal damage or annoyance and injurious affecting 
of the property ; and apparently it would have been otherwise, and com¬ 
pensation could have been recovered, if the plaintiffs property had been 
deteriorated ; see Duke of Buccleuch v. Metropolitan Board of Works , 
(1872) L. R., 5 H. L., 418, where it was held that, although compensation 
may not be granted to a person annoyed by the smoke and vibration oc¬ 
casioned by trains passing along a railway constructed under the authority 
of an Act of Parliament, when no part of his land has been taken, yet 
compensation may be given for deterioration in the value of his property 
occasioned in a similar manner, where a part of his land has been taken. 

It was, however, held that the owner of a house and shop adjoining 
a railway was entitled to compensation for damage sustained by him in 
consequence of the dust and dirt from the railway works having penetra¬ 
ted his shop and damaged his goods— Knock v. Metropolitan Rail . Co., 
(1868) L. R., 4 C. P. 131. 


Use and enjoyment of the other property or the earnings 
directly affected injuriously.— In Duke of Buccleuch v. Metropolitan 
Board of Works , (1872) L. R., 5 H. L. 418, it was held that in this question 
of compensation may be considered a person’s particular and individual use 
of that in which he has no proprietary right, such as the shore of a tidal 
river. The plaintiff was the owner of a house and garden on the bank of 
the Thames ; he had the use of a causeway, which ran from his 
garden to low-water mark in the river, and which was always repaired 
and kept in order by him ; he had the convenient use of the river at all 
states of the tide ; he was deprived of the use of this causeway and of his 
communication with the river by the embankment of the river and the 
formation of a road between it and his garden. He was held entitled to 
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pensation. Hannen, J., said “Plaintiff as owner of land abutting 
on a navigable river was entitled to a right of access to the stream along 
his whole frontage, and not merely at the spot where his jetty projected.^ 
If in the course of time it should have been advantageous to the plaintiff 
to use the whole of the land abutting on the Thames as a wharf or for 
any other purpose, he would have been entitled to do so, and anything 
which would permanently deprive him of that right of property would be 
the subject of an action, if it were not authorized by Act of Parliament. 
Martin, B, said :—“Although he had not the soil of the bed of the river, 
he had the easement or right or privilege (by whatever name it may be 


called) of the flow of the water of the River Thames in its natural channel 
up to his garden wall. . . . And if any one had done an act injuri¬ 

ous to the right to the flow of the water, he would have had a legal right 
of actio.i against him.” And Lord CAIRNS said :—“The property in this . 
case was what is commonly called riparian property. The meaning of 
that is that it had a water frontage. The meaning of its having a water 
frontage was this, that it had a right to the undisturbed flow of the river, 
which passed along the wh >le frontage of the property, in the form in 
which it had formerly been accustomed to pass. That being the state 
of things, this water frontage with these rights was taken for the purposes 
of the Act. Beyond all doubt the water right was a property belonging 
to the plaintiff for which compensation was to be made.” As regards 


riparian rights see Dinkir Anant v. Naraycin Bhalwaja (i 9 ° 5 )j 2 9 


Bom. 357. 

A leading case is The Metropolitan Board of Works v. McCarthy, 
(1874) 7 H. L. 243. McCarthy was the lessee or occupier of a house in 
close proximity to (at a distance of twenty-one feet from) a draw dock 
which opened into the Thames. He had no right in any way to the use 
of the dock, except as one of the public ; but, his premises being in close 
proximity to it, his use of it for the purposes of his business was very con¬ 
stant. The dock was entirely destroyed by the works of the Thames 
Embankment. The case submitted to the Court stated “that, by reason 
of the destruction of the dock and the destruction thereby of the access to 
and from the Thames, the plaintiffs premises became and were, as 
premises either to sell or occupy in their then condition, and with 
reference to the uses to which any owner or occupier might put them in 
their then state and condition, permanently damaged and diminished in 
value.” It was held that the plaintiff was on these facts entitled to 
compensation. 

Lord Penzance said in this case -“The immediate contiguity to a 
highway, commonly called frontage, is a well-known and powerful 
element in the value of all lands in populous districts. Where frontage 
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road does not exist, propinquity and easy access to a high road 
are equally undoubted elements of value in such districts, distinguishing 
lands which have them from those which have them not. If then, the 
lands of any owner have a special value by reason of their proximity to 
any particular highway, surely that owner will suffer special damage in 
respect of those lands beyond that suffered by the general public, if the 
benefits of that proximity are withdrawn by the highway being obstructed. 
And if so, the owner of such lands appears to me to fall within the rule 
under which an action is maintainable, though the right interfered with is 
a public one.” He also said “The right to compensation will accrue 
whenever it can be established that a special value attached to the 
premises by reason of their proximity to, or relative position with, the 
highways obstructed, and that this special value has been permanently 
destroyed or abridged by the obstruction.” Ibid . pp. 263. 264. 

From these and other cases the principle has been deduced—if, 
through the obstruction or narrowing of a public highway or navigable 
river, the right of physical access is taken away or made less convenient, 
and in consequence the value of the land is diminished, the owner is 
entitled to compensation, although his land does not immediately abut 
upon that public highway or navigable river. Cripps’ Law of Compen¬ 
sation 5th Edn. 143. 

There are some other cases in which the use and enjoyment of the 
land affected have been damaged. Thus, in Holt v. Gas Light and Coke 
Co., (1872) L R., 7 Q. B. 728, a Volunteer Corps recovered compensation 
in consequence of the company’s making a road through some meadows, 
which lay behind the butts and of which the Corps had a lease, and 
thereby causing the stoppage of the rifle range. 

When water was abstracted from a stream by a Waterworks Co. so 
ns to interfere with the easement of a riparian owner (Bush v. Tunbridge 
Waterworks Co ., (1875) L. R., 19 Eq. 291), or so as to diminish the flow 
of water past certain mills situate on a larger river lower down (Page v. 
Kettering Watersworks Co ., (1892) Q. B. D. 8 Times L. R., 228), it was 
held the riparian owner and the owners of the mills could claim com¬ 
pensation for “injurious affecting.” 

In Cowper Essex v. Local Board for Acton , (1889) L. R., 14 App. 
Cas. 153, the respondents took part of the appellant’s land for sewage 
works, and the evidence showed that the existing pf sewage works, even 
if conducted so as not to create an actionable nuisance, depreciated the 
value of the appellant’s other lands for building purposes. The land 
taken was separated from the other lands, in part by other property 
belonging to the appellant and in part by a railway. It was held (1) that 
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ft of the appellant’s land having been taken, compensation might be 
awarded for damage sustained by reason of the injurious affecting of his 
other lands, not only by the construction of the sewage works but also by 
their use ; (2) that the damage was not too remote to form the subject of 
compensation, even though no nuisance might be caused ; and (3) that, 
the lands taken and the lands injuriously affected being held by the same 
owner, so that the unity of ownership conduced to the advantage of the 
property as one holding, the lands injuriously affected were “held with” 
the land taken. Similarly where land was taken under the Defence Act 
for the erection of a fort, it was held the owner was entitled to compensa¬ 
tion for the injurious affecting of his other lands arising from natural and 
ordinary use of the lands taken for the purpose of a fort and the firing of 
guns placed therein. Blundell v. The King [1905] 1 K. B. 516. And see 
In re Stockport &c Rail. Co, cited under clause 3. 


In Gurudas Kundu v. Secretary of Slate ) (appeal from original decree 
No. 294 of 1898, decided on 13th July 1900; unreported) the Calcutta 
Corporation acquired a plot of land in Calcutta for the purpose of a 
sewage depot. The plot was taken out of the middle of the owner’s land, 
thus dividing the rest of their land into two parts. It was held, following 
Cowper Essex v. Local Boardfor Acton , that such depot must injuriously 
affect the value of the owner’s other land. The area injuriously affected 
was taken (upon the evidence'* to be the area comprised within a radius 
of 300 feet from the centre of the depot, and the compensation for such 
injurious affecting was assessed at 15 percent of the market value of 
the land. Similarly, where land was acquired for a rifle-range it was 
it was held that, in so far as it could be reasonably anticipated that the 
range would interfere with the working of the owner’s tea garden behind 
the butts, to that extent the value of the land had become depreciated 
and the owner was entitled to compensation. Wernicke v. Secretary of 
State , 1909) 13 C. W. N. 146. 

But mere personal inconvenience is not a ground for compensation, 
as where a claimant was annoyed by persons standing on the bank of a 
railway and overlooking his premises. Petmyv . South Eastern Rd.il. Co ., 
(1857) 26 L. J., Q. B , 225 ; 6 El and Bl. 660. 

In this group, with reference to ‘earnings,’ comes any probable dimi¬ 
nution in the value of theclaim ant’s goodwill in his trade, consequent 
upon the taking of the premises in which such trade is carried on. This 
claim is often made under the head of loss of good-will, but this is not 
correct. “Good will is the probability of the continuance of a business 
connexion, and its value is fixed at a certain number of years’ purchase 
according to the nature of the particular trade or business. When lands, 
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chased by the promoters, but remains the property of the trader, and the 
loss suffered by him is the diminution in its value in consequence of his 
compulsory ejectment from the premises which he is occupying. So far 
from the goodwill being purchased or destroyed by the promoters, there 
are many cases in which the diminution in its value is hardly appreciable 
although the trade premises have compulsorily been taken.” “On the 
other hand, there are cases in which diminution in the value of a good 
will may almost equal the entire value of a goodwill. This is the case 
where a business is retail and local, depending on neighbouring customers 
and no suitable premises can be found in the locality within which the 
business connexion extends.” R . v. Scard , 1894) 10 T. L. R. 545 ; White 
v. Commissioners of Public Works, (18.70,) 22 L. T. 59 1 1 Cripps’ Law 
of Compensation, 5th Edn. 107. 

But the loss of earnings of persons who merely work on the land 
acquired cannot be considered, see p. 59 ante . 


Use and enjoyment of the other property, or the earn¬ 
ings indirectly affected injuriously. In Ripley v, Great Northern 
Rail Co. (1875) L * R - 10 ch - A PP- 435 > a Railway Company took land on 
which cotton mills would probably have been built, and the owner had 
oth-r land on which he had built a reservoir from which water might be 
supplied to such cotton mills when built : Held, that evidence was 
properly taken as to the profits which might have been derived from 
supplying water to the mills when built, and that compensation was 
properly awarded for those profits. 


It has been held in England that the owner of a ferry cannot main¬ 
tain an action for loss of traffic caused by a new railway bridge and a 
footbridge made to provide for a new traffic, in Hopkins v. Great 
Northern Rail . Co., (1877) L. R , 2 Q. B. D. 224; for it was held that 
the construction of the railway, as distinguished from its use, was not 
the proximate cause of the damage suffered by the owner of the ferry, 
and also that no action could have been maintained for disturbance of 
the ferry in respect of the traffic either by the railway or by the foot¬ 
bridge, although they had been erected without statutory authority. But 
there it appears no part of the owner’s land was taken. That case over¬ 
ruled Reg. v. Cambrian Rail . Co., (1871) L. R., 6 Q. B. 422 ; Cripps’ 
Law of Compensation, 5th Edn. 147. Similarly, it has been laid down in 
India that — no damages can be claimed on account of losses to a 
ferry, sustained by reason of the construction of a railway bridge ; for a 
taking that merely injures a franchise, does not interfere with the exercise 
of it, is not such a taking as to require compensation ; but if the landing 
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are acquired, the case falls under the first clause of this section. 
Rameswar Singh v. Secretary of State (1907), 34 Cal. 470 ; 11 C. W. N. 
356. This appears to supersede the earlier case, in which a District 
Board acquired certain land and erected a bridge on it over a river for 
public use ; the owner of the land owned a ferry also, which was close to 
the bridge, and the ferry ceased to exist in consequence of the construc¬ 
tion of the bridge ; and it was Held , that, as the land was taken for a 
purpose which would entirely destroy the ferry, the owner was entitled 
to compensation for the loss of the ferry.— Collector of Dhiagepore v. 
Girja Nath Roy , (1897) 25 Cal. 346. 


The obstruction of a public highway or navigable river may not 
interfere with a legal right attached to the land, but may merely cause 
an inconvenience diverting the public and occasioning a loss of custom in 
trade ; compensation can be claimed when the diversion of the traffic 
depreciates the market-value of the premises for all purposes.— Metro¬ 
politan Board of Works v. Howard , (1889) 5 Times L. R., 732 (H. L.) ; 
Cripps’ Law of Compensation, 5th Edn. 143. 

In The Caledonioti Rail Co., v. Ogilvy , (1856), 2 Macq. Sc. App., 229, 
“ a public road was, under the sanction of an Act of Parliament, crossed 
by a railway on a level, and gates were placed across the road ; and it 
was held by the House of Lords that the owner of a house near the 
newly erected gates had no claim for compensation for the inconveniences 
occasioned to him. The owner of the house had no other right over 
the road than that which belonged to the public generally, and the 
erection of the gates across the road, where the railway crossed it upon 
a level, was essential to the public safety. It was doubtful whether the 
owner of the house sustained any injury different in kind, though it might 
be greater in decree, from that of the rest of the public ; and therefore 
it was questionable whether he could have maintained an action, if the 
obstruction had been created without the authority of Parliament.”—Per 
Lord Chelmsford in Ricket's case following. 


In Ricket v. Metropolitan Rail Co., (1867) L. R., 2 H. L. 175, the 
plaintiff was the occupier of a public-house situated by the side of a 
public footway. In the exercise of their powers, the Railway Company 
had temporarily obstructed streets leading to this footway, so as to 
make the access to the public-house inconvenient, and the plaintiff 
claimed compensation in respect of the interruption to his business and 
injury to his trade consequent on those obstructions. None of the plain¬ 
tiffs land had been taken. Compensation was refused, because there was 
no damage done to the premises, and “ the loss occasioned by the 
obstruction may be greater to the plaintiff than to others, but it affects 
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re or less all the neighbourhood. He has no ground of complaint 
differing, save in degree, from that which might be made by all the 
inhabitants of houses” in that locality. The principle laid down upon 
a review of the authorities was that compensation for remote conse¬ 
quences resulting from the authorized works was not intended, but 
only for direct injury occasioned by some positive act. There must be 
c special damage ’ or individual particular loss, because compensation 
cannot be claimed by an individual for damage which is sustained in 
common by all the subjects of the realm, though he may have to sustain 
the inconvenience more frequently than others. 

In Queen v. Vaughan and Metropolitan District Rail Co., (1869), L. R., 
4 Q. B. 190, it was held that the loss of custom to a public-house in 
consequence of the demolition of houses in the neighbourhood was not a 
proper subject of compensation. So also in Bigg v. Corporation of 
London, (1873) L. R., 15 Eq. 376, it was held that* the plaintiff was not 
entitled to be compensated for the indirect injury to his trade resulting 
from the diversion of traffic caused by the authorized act of lowering the 
roadway . “ Loss of trade or custom by reason of a work not otherwise 

directly affecting the house or land, in or upon which a trade has been 
carried on, or any right properly incident thereto, is not by itself a proper 
subject for compensation”. Caledonian Rail Co. v. Walker's Trustees , 
(1882) 7 App. Cas. 259. 

Similarly in Reg. v. Metropolitan Board of Works , (1869) L. R., 4 
Q. B. 358, “the occupier of premises near the Thames had been accus¬ 
tomed to exercise a public right of drawing water from the river, 
and to use a right-of-way or access to the river for that purpose, and also 
to resort to and use a public draw dock for loading and unloading barges. 
In the execution of works authorized by the Thames Embankment Act, 
the defendants caused an embankment t) be erected by which the access 
to the river was practically cut off, and the access to the dock by barges 
was attended with difficulty and danger. It was held that the damage 
complained of was one for which the occupier of the premises was not 
entitled to compensation ; that the injury was of a personal nature, the 
right intefered with being one which he possessed in common with the 
public, though, living near, he exercised it more frequently than others. 
There can be no doubt that that case was properly decided, as there was 
nothing to show that the rights obstructed were in any peculiar manner 
connected with the claimant’s premises nor was there any finding that 
the premises were by the obstruction diminished in value. It is a case 
precisely similar to that of The Caledonian Railway Company v, 
O^ilvy."—Per Lord CHELMSFORD in Metropolitan Board of Works v. 
McCarthy , (1874), cited above, p« 65. 
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/ Time at which the injurious affecting is to be esti¬ 

mated— The damage must be sustained ‘at the time of the Collector’s 
taking possession.” These words “must be taken to mean the time 
when the damage takes place and the right to compensation arises, and 
it is sufficient to bring a case within this provision if, when possession 
is taken, there is other property or earnings injuriously affected, so as to 
cause som^ damage to the person intersted.”— Collector of Dinagepur v. 
Girja Nath Roy, (1897) 25 Cal. 346. See also note on the same words 
in the 3rd clause. 


In England and in India it has been held that all damage, which 
can be foreseen and is capable of being estimated at the time of award¬ 
ing compensation should be claimed and assessed once for all— Croft v. 
London and North-Western Rail. Co ., (1863) 3 2 L. J., Q. B. 113. Other 
cases are Fletcher v. Birkenhead Coiporn., Cowper Essex v. Local 
Board for Acton, Blundell v. The King cited above. In a subsquent 
suit for compensation, whether the damage could reasonably have 
been foreseen at the time of the acquisition is a question of fact to be 
determined by the Court— Tapidas Govindbhai v. B. B. and C. I. 
Rail. Co., (1868) 6 Bom. Rep., A. C. J. 116. For other instances see 
Gurudas Kundu v. Secretary of State, and Wernicke v. Secretary of 
State cited above. 


V. Expenses of removal. 

Under this head come thje cost of removal by the owner of his 
furniture and goods, and the consequent depreciation in the value of 
furniture, which has been specially fitted but which is not a fixture 
attached to the property. Where the claimant is obliged to incur a 
liability to an increased rental or other reasonable expenses in taking 
equally convenient new premises for the purpose of carrying on his 
business, such increased rental and other expenses should be taken into 
account in the assessment of compensation. Cripps’ Law of Compen¬ 
sation 5 th Edn. 106. 

This clause does not apply in the case of tanneries, surki mills, or 
other offensive trades in Calcutta; see Calcutta Municipal Act, 1899, 
s* 557 (< e),post . 

VI. Damage from diminution of profits. 

It may happen that the proposal to acquire the land results in 
a diminution of the profits arising therefrom before possession is actually 
taken by the Collector, and in such a case the person interested is 
entitled to compensation for such diminution of profits. For instance, 
if it were proposed to acquire a row of shops or godowns and some 
of them were vacated and remained unlet in consequence of the intended 
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iisition, compensation might fairly be claimed on that account. But 
under the Lands Clauses Consolidation Act compensation on this ground 
was refused in The Queen v. Vaughan and Metropolitan District Rail. 
Co., (1869) L. R-, 4 Q. B 190. 


Sub-section (2).—The additional allowance ol 15 per cent, is only 
payable on the market-value of the land under the first clause of sub¬ 
section (1) ; and “land” includes all that is comprised within the definition 
In S. 3 (a), so that the allowance must be given on the value of trees. 
Sub-collector of Godavari v. Seraga/n Subbaroyadu (1906', 30 Mad. 
151. But it is not payable on any compensation that may be awarded 
under clauses 2 to 6 of that sub-section. 


Matters to be neglect- 24 - But the Court shall not 

ed in determining com- 

pensation. take into consideration-- 

first, the degree of urgency which has led to the 
acquisition ; 

secondly, any disinclination of the person interested to 
part with the land acquired ; 

thirdly, any damage sustained by him which, if caused 
by a private person, would not render such person 
liable to a suit; 


fourthly, any damage which is likely to be caused to 
the land acquired, after the date of the publication 
of the declaration under section 6, by or in con¬ 
sequence of the use to which it will be put; 

fifthly, any increase to the value of the land acquired 
likely to accrue from the use to which it will be 
put when acquired ; 

sixthly, any increase to the value of the other land 
of the person interested likely to accrue from the 
use to which the land acquired will be put; or, 

seventhly , any outlay or improvements on, or dis¬ 
posal of, the land acquired, commenced, made or 
effected without the sanction of the Collector 
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^ , after the date of the publication of the declara¬ 
tion under section 6. 


As regards the observance and application of these provisions, see the 
beginning of the notes under s. 23. 

(1). The urgency of the acquisition. 


By s. 23 (1) cl. 1, the market-value of the property is to be awarded, 
see p. 43 ante. The Court is not to take into consideration any special 
value which it may possess for the Government or for the purposes of the 
acquisition, nor, on the other hand, any special value which it may 
possess for the owner (clause 2). 


(2). The disinclination of the owner to sell. 

The wishes of the owner are wholly irrelevant under the Act. Ezi'cCs 
case ; see notes under s. 40. 

This clause forbids the award of a ‘fancy’ price. The allowance of 
15 per cent, on the market-value under section 23 (2) is intended to 
compensate the owner for the compulsory nature of the acquisition. 
Further, a personal feeling or an unwillingness to sell is too vague and 
inappreciable an element in the transaction to be correctly valued in 
money. No compensation can be given for destroying a picturesque 
effect, or for interfering with a sentimental association, such as that 
attached to a ruin. Nor for annoyance to the amenities of a claimant’s 
property —Penny v. South Eastern Rail. Co ., (p. 70 ante ); nor for mere 
personal inconvenience.— Caledonian Rail. Co. v. Ogilvy , (p. 72 ante). 
See also Stebbing v. Metropolitan Board of Works , where a churchyard, 
in which burials were prohibited, was acquired (p. 52 ante). 

In Collector of Poonah v. Kashinath Khasgiwala , (1886) 10 Bom. 585, 
it was held that the grievance, that offerings to idols in a temple would, 
by reason of the acquisition of certain land, have to be carried through the 
public street and would thereby luse their religious efficacy, was too 
sentimental to admit of any compensation being awarded for it. And, 
further, that no compensation could be awarded for the mere possibility 
of treasure-trove in the land. 


(3). Damage which, if caused by a private person, would 
not be actionable. 


That is, the injury for which compensation is claimed must be an 
infringement of some right—not mere damnum absque injur id. Ex 
ldamno sine injurid non oritur actio . This is one of the principles which 
the English Courts have adopted in awarding compensation. See the 
cases cited under s. 23 (1) cl. 4, and in particular, Ricket v. Metropolitan 



Rail. Co., (p. 59 ante) ; Metropolitan Board of Works v. McCc 
(p. 6o ante) ; and Duke of Buccleuch v. Metropolitan Board of Works, 
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(p. 67 ante). In the second of these cases Lord Penzance said— 
“There are many things which a man may do on his own land with 
impunity, though they seriously affect the comfort, convenience and even 
pecuniary value, which attach to the lands of his neighbour. In the 
language of the law th*se things are damna absque injuria, and for them 
no action lies. Why then, it may surely be asked, should any of these 
things become the subject of legal claim and compensation, because, 
instead of being done as they lawfully might by the original owner of the 
neighbouring land, they are done by third persons who for the public 
benefit have been compulsorily substituted for the original owners ?” No 
compensatio nis given for damages, if the thing done was one for which, 
if done without any statutory power, no action could have been main¬ 
tained. Caledonian Rail. Co., v. Walker's Trustees , (1882) 7 App. 
Cas. 259. 

In The New River Co. v. Johnson, (i860) 29 L. J., M. C. 93, it was 
held that the plaintiff was not entitled to compensation, because the 
Company, in the exercise of its statutory powers, constructed some 
underground works on their own land which drew off the water from 
the plaintiffs well. So, where the tenant of a public-house claimed 
compensation for the loss of profits, which he had sustained by reason 
of a Railway Company’s having pulled down the adjoining houses, it was 
held he was not entitled to compensation ; for, if any private person had 
purchased and pulled down the adjoining property, no action would have 
lain against him. Regv. Vaughan, (1869) L. R., 4 Q* b. 190 > 38 L. J., 
M. C. 49. So where by the obstruction of a public thoroughfare, injury 
was occasioned to the plaintiffs business. Herring v. Metropolitan 
Board of Works, (1865) 34 L. J., M C. 224. See also Lord Campbell’s 
remarks in Penny v. South-Eastern Rail. Co., (18^7) 26 L. J., Q. B. 225 ; 
and Rhodes v. Airedale Drainage Commissioners, (1876) L. R., 1 C. P. D. 
380, 402. 

As regards the infringement of rights naturally incident to the 
possession and ownership of land, see Addison on Torts, chap. 2. 

(4). Damage likely to be caused to the land acquired by 
or in consequence of the use to which it will be put. 

This clause has reference only to damage caused to the land acquired, 
and not to any other land. 

Any damage can and must be taken into account, which can be 
clearly foreseen as arising out of the purpose for which the land is 
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needed and acquired. Tapidas Govijidbhai v. B. B. 
<S C. I. Rail . Co ., (1868) 6 Bom. Rep , A. C. J. 116 ; but changes in the 
condition of the land acquired, after the publication of the declaration, 
are not to lessen the valuation. Ma?vnatha Nath Mitler v. Secretary of 
State , (1897) 24 I. A. 177; 25 Cal. 194 ; 1 C. W. N. 698. 

The leading case on the subject is that Lee v. Milner , (1837) 2 
M. & W. 824, in which it was held, that “ the jury have no right to assess 
prospective damages except after an example of damage has already 

occurred. The cause of injury must exist in some work of the 

company which is already then done, and that work must be in such a 
state as to be incapable of further alteration so as to obviate the damage.... 
That is fair and reasonable ; there is a permanent cause ; they know how 
often the injury may accrue, and what is at present : and from these data 
they have the power of making a contingent assessment of damages.” 

In Hammersmith and City Rail. Co. v. Brandy (1869) L. R., 4 H. L., 

171, it was held that compensation could only be given for damage done 
in the construction of the works, and not for damage done afterwards 
when the works are completed and being used in the exercise of the 
statutory powers. In this case none of the plaintiffs land had been taken, 
and accordingly compensation was refused, which had been claimed on 
the ground of the vibration caused by the passing of trains whereby the 
plaintiffs property was depreciated. So also in a similar case, where 
part of the plaintiffs land had been taken, it was refused in regard to the 
noise and smoke caused by passing trains. City of Glasgow Rail . Co. v. 
Hunter , (1870) L. R., 2 H. L. Sc. 78 ; see p. 67 ante . 

(5) Increase to the value of the land acquired from the 
use to which it will be put. 

Changes in the condition of the land acquired, after the publication 
of the declaration, are not to increase the valuation. Manmatha Nath 
Mitter v. Secretary of State , cited above. In this case it was held by the 
Privy Council that, where certain public roads were acquired for the 
purpose of a dock, the breaking up of their surface after the acquisition 
could not give the sub-soil a market-value, when it had none at the time 
of the acquisition, the roadways above it having had no market-value 
then. The plaintiffs claimed a supposed loss of value, which had no 
existence when the ownership of the land was changed. Where certain 
land was acquired for a railway under this Act and the Court, in discus¬ 
sing the value of the land, entered into speculations on the value likely 
to be conferred on the land by the construction of the railway itself, the 
Privy Council pointed out that the Court had admitted into its mind 
those very considerations which the Act directs it to exclude. Secretary 
of State v. Charlesworth } Pilling & Co., (p. 48 ante). 
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f/Stebbing v. Metropolitan Board of Works, (p. 52 ante) it was be' 
church-yard, which had been closed and was practically valueless, 
could not be assessed at the value which it would have when taken under 
the Act. 

(0). Increase to the value of other land from the use to 
which the land acquired will be put. 



In Eagle v. Charing Cross Rail. Co., (1867) L. R., 2 C. P. 638, it was 
held that the fact that, notwithstanding the diminution of light, the 
saleable value of the plaintiffs interest in the premises had not been 
diminished (the value of property in the neighbourhood generally having 
become greatly enhanced by reason of the Company’s works) was no 
answer to the claim for compensation. So in Senior v. Metropolitan 
Rail. Co., (1863) 32 L. J., Exch. 225, it was held, that the company had 
no right to set off an ultimate possible benefit accruing to the premises 
of the person interested or to the neighbourhood in consequence of the 
construction of the railroad against the present pecuniary loss caused by 
the execution of the work. 

(7). Outlay on, or disposal of, the land acquired without 
the sanction of the Collector. 

By this clause the Court is debarred from taking into consideration 
any outlay or improvements on, or disposal of, the land acquired, which 
has been commenced, made or effected after the publication of the 
declaration under s. 6, unless such outlay, See., has been sanctioned by 
the Collector. See p. 6. 

The Collector here, as in s. 5, probably means the chief revenue- 
officer of the district. 

In England, where the owner of propeity, after a notice to treat had 
been served on him, entered into an agreement with a person who had 
for several years occupied part of the property as a weekly tenant for a 
lease of the same to him for a term of three years, it was held that the 
tenant was not entitled to compensation in respect of the interest created 
by such agreement, In re Marylebone Improvement Act. Ex parte 
Edwards, (1871) L. R., 12 Eq. 389. And where a landowner built on 
land after a notice to treat, it was held that he could not compel the 
company to take the house under s. 92 of the statute. TJttler v. Rhyl 
Improvement Commissioners, W. N. (1878) p. 219. 

25. (1) When the applicant has made a claim 

to compensation, pursuant to any 

Rules as to amount no ^j ce given under section 9, the 

of compensation. o > x 

amount awarded to him by the 
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dEMurfc shall not exceed the amount so claimed or be 
less than the amount awarded by the Collector under 
section 11. 


(2) When the applicant has refused t<7 make such 
claim or has omitted without sufficient reason (to be 
allowed by the Judge) to make such claim, the amount 
awarded by the Court shall in no case exceed the 
amount awarded by the Collector. 

(5) When the applicant has omitted for a suffi¬ 
cient reason (to be allowed by the Judge) to make 
such claim, the amount awarded to him by the Court 
shall not be less than, and may exceed, the amount 
awarded by the Collector. 

The rules laid clown in this section limit the amount of compensation 
in three cases, viz 


(i) When the applicant has made a claim —in which case the amount 
awarded shall not exceed the amount so claimed, nor be less than the 
amount awarded by the Collector. This is the ordinary rule of the 
Civil Courts. 


(2) When the applicant has refused to make a claim , or omitted to do 
so without sufficient reason. In this case the amount awarded shill never 
exceed the amount awarded by the Collector. Where no claim pursuant 
to notice under S. 9. was made by a party interested, the Judge has no 
power under this clause to award more than that awarded by the Collector, 
unless the claimant satisfies him that he had sufficient reason for re¬ 
fraining from making his claim in due time ; and this clause requires the 
Judge to state his reasons for allowing it. Secretary of State v. Gobind 
Lai Bysak (1907), 12 C. W. N. 263. 

(3) When the Judg;e thinks there was sufficient reason for such omis¬ 
sion —in which case the amount awarded shall not be less than, and may 
exceed, the amount awarded by the Collector. 

It seems that these rules apply to the total sum awarded as compen¬ 
sation, and not to the items that make up the total ; and that the Judge 
may vary the latter as he thinks right, provided he observes these rules 
as regards the total. As regards the amount claimed, see notes to s. 9, 
the claim would be made to the Collector. 



COSTS. 

all the persons interested appear, they cannot excuse a neglect 
'make a claim on the ground that no notice was served on individuals 
or that notices were not served on all of them. Such excuses as these 
would not be a sufficient reason under sub-section (3). Kashi Persad 
Singh v. Secretary of State, (1904, Appeal from original decree No. 172 
of 1901, Calc. High Court). 

Where a claimant objected to the amount of compensation offered 
by the Collector, but withdrew his objection before the Judge, see Nabin 
Chunder SarvtcCs case, p. 4 r ante. 



26. Every award under this Part shall be in 
writing signed by the Judge, and 
Form of awards. s ^ a ]| specify the amount awarded 

under clause first of sub-section (1) of section 23, and 
also the amounts (if any) respectively awarded under 
each of the other clauses of the same sub-section, 
together with the grounds of awarding each of the 
said amounts. 


The amount awarded under the first clause of s. 23 (1) is to be speci¬ 
fically mentioned because it is on that amount that the statutory allowance 
under sub-section (2) is to be calculated. 

The grounds of awarding each of the several amounts must be specified. 
To omit to do this is a material irregularity ; see. Joseph v. The Salt Co., 
(1 §93) 17 Mad. 371, which was decided under the former Act. 

27. ( 1) Every such award shall also state the 

amount of costs incurred in the 
proceedings under this Part, and 
by what persons and in what proportions they are to 
be paid. 

(2) When the award of the Collector is not up¬ 
held the costs shall ordinarily be paid by the Collec¬ 
tor, unless the Court shall be of opinion that the claim 
of the applicant was so extravagant or that he was so 
negligent in putting his case before the Collector, 
that some deduction from his costs should be made or 
that he should pay a part of the Collector’s costs. 
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> ne costs allowed are part of the award. 
Mumswamy Gramany (1907) 31 Mad. 328. 


Ekambara Gramany v. 
This section does not 
authorize the Court to allow any amount as pleader’s fees at its discretion ; 
and where the subject matter is capable of being valued, such fees must 
be allowed according to the scale in force. Ibid. So in England it was 
held, that in a case of arbitration the costs awarded can, if either 
party require, be taxed and settled. Cannings Ld. and County Council 
of Middlesex, [1907] 1 K. B. 51. 

There being no stamp-duty on the claim, Court Fees Act, VII of 
1870, s. 19 (xxii), the cost will mainly consist of the pleaders’ fees, 
witnesses’ expenses and process fee?. As regards the pleaders’ fees, 
the Calcutta High Court has made the following rule under the Legal 
Practitioners’ Act : — 

“ In this and in the following rules, cases under Part III of the 
Land Acquisition Act, 1894, shall be deemed to be suits, and the fees 
allowable therein may be calculated either on the amount of compensa¬ 
tion decreed in excess of the sum tendered by the Collector or on any 
smaller amount which the Court in its discretion may think proper. In 
the event of the sum tendered by the Collector being decreed, pleaders’ 
fees may be awarded to Government on the difference between 
that sum and the sum claimed, or on any smaller amount which the 
Court in its discretion may think proper : provided that in any case, in 
which the remuneration under the above rules shall in the opinion of the 
Judge prove to be insufficient, or in any case not provided for, he shall 
be at liberty to allow pleaders’ fees, as in miscellaneous cases, under 
Rule 8.” “ The Judge is to determine the amount of costs incurred by 
either party in the same way as it is done in suits by the taxing officer.” 
Bamasoonderee Dossee v. Verner, (1874) 13 B. L. R. 189 ; 22 W. R. 136. 
See s. 54. 

The rule here laid down is, of course, subject to special arrangement, 
as where the Court grants a postponement on an understanding that 
one or other party pays the costs thereof. 

The award is not chargeable with stamp-duty, and any party claiming 
under it is entitled to a copy free of charge (s. 51). 

28. If the sum which, in the opinion of the 
Court, the Collector ought to have 
awarded as compensation is in ex¬ 
cess of the sum which the Collector 
did awai’d as compensation, the award of the Court 
may direct that the Collector shall pay interest on 
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excess at the rate of six per centum per annum 
from the date on which he took possession of the land 
to the date of payment of such excess into Court. 



Interest is not payable on the amount of the Collector’s award which 
is paid either to the parties or into Court under s. 31, but only on any 
excess over that amount which may be awarded by the Court. But by 
s. 34 if the amount of the Collector’s award is not paid or deposited 
on or before he takes possession, that amount will carry interest from 
the date of taking possession to the date of payment or deposit. 


PART IV. 

Apportionment of Compensation. 


29. Where there are several persons interested, 
if such persons agree in the appor- 

Particulars of appor- . » ., ,* ,1 

tionment to be speci- t/lOLl I’ll Gilt/ Oi til 6 COlll pBD SSI tlOtlj LllG 

particulars of such apportionment 
shall be specified in the award, and as between such 
persons the award shall be conclusive evidence of the 
correctness of the apportionment. 

The award spoken of in this section may be either that made by the 
Collector under s. 11 or that made by the Court under s. 26. 

“As between such persons.’’— But it will not, of course, bind persons 
who are not before the Collector or the Court making the awaid. Htir- 
vnitjan Bibi v. Padinci Lochun Das , (1885) 12 Cal. 33 - 


30. When the amount, of compensation has been 
_ settled under section 11, if any dis- 

tionment. pute arises as to the apportionment 

of the same or any part thereof, or as to the persons 
to whom the same or any part thereof is payable, the 
Collector may fer such dispute to the decision of 
the Court. 
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cope of the section. —This section deals with cases in which the 
compensation has been settled by the Collector. When there is a dispute 
(i) as to the apportionment of the compensation, or (2) as to the persons 
who are entitled to it, the Collector may, instead of deciding the dispute 
himself under s. 11, refer it to the Court for decision. He can do this of 
his own motion, without any application from any of the claimants under 
s. 18 ; and he would generally do so, when the questions involved in 
the dispute are too difficult to be decided satisfactorily by him. This 
section makes clear what was observed in Kashim v. Aminbi a?id the 
Collector of Bel gaum, (1891) 16 Bom. 525, where it was held that the 
term “apportionment 5 ’ should be given a liberal construction as including 
the case where the Court has to decide between rival claimants to the 
entire compensation. But it would seem that this section has no applica¬ 
tion after the compensation has been paid away by the Collector upon 
an award made by him. Gobindaranee Dasee v. Brindaranee Dasee 
(1908), 35 Cal. 1104 ; 12 C. W. N. 1039. 

-When the Collector of his own motion makes the reference to the 
Court, the limitation imposed by s. 18 does not apparently affect him. 

This section does not provide (as s. 39 of Act X of 1870 did) for cases 
in which the amount of compensation is referred for the decision of the 
Court, and in which disputes touching apportionment arise after the 
compensation has been settled by the Court ; nor are such cases explicitly 
provided for elsewhere. But as the Court has to make the award in such 
cases, and as the term ‘award* includes apportionment also (see ss. 18 
and 54), it would be part of the Court’s duty to proceed to decide disputes 
regarding apportionment. It cannot refuse to decide such disputes and 
refer the parties to the Civil Court. Harrishchandra Chatterji v. Bhoba 
Tar ini Debi , (1901) 8 C. W. N. 321. 

Jurisdiction.—The apportionment of the compensation is a pro¬ 
ceeding distinct from that of settling the amount of compensation, 
though the award “includes” both, and any dispute as to the apportion¬ 
ment is only decided between those persons who are actually before the 
Court. It was held under the former law, that a separate notice of the 
apportionment proceedings is requisite to bind any person by those pro¬ 
ceedings, and where such a notice has not been served, any party in¬ 
terested, although served with notice of proceedings for settling the 
amount of compensation, cannot be considered a party to the proceedings 
for apportioning it. Hurmutja?i Bibi v. Padma Lochim Das, (1885) 12 
Cal. 33. But the award now includes the decisions in both proceedings, 
for the Judge’s decision upon the question of apportionment is 
an “award”— Balarant Bhramaratar Ray v. Sham Sunder Narctidra, 
(1896) 23 Cal. 526. 
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t is the duty of the Judge, in apportioning the compensation money 
which he has to apportion, to decide the question of title between all 
persons claiming a share of the money .—Nobodeep Chunder Chowdhry v. 
Brojendra Lail Roy^ (iS 31 ) 7 Cal. 406. He should decide between rival 
claimants to compensation, (whether those claimants respectively claim 
the whole amount or a proportionate part only), all questions of title, 
upon which their right to share in the amount and the proportion to be 
awarded to them respectively, would depend. Husaini Be gam v. Husaini 
Begum , (Full Bench, 1895), 17 All. 573 - But cannot go beyond this ; 
thus where the reference under s. 18 related to a dispute regarding ap¬ 
portionment between parties A and B, it was held the Judge was wrong 
in allowing parties C and D to be added on their own application and 
contest the award on a ground not raised in the reference. Gobbidu 
Kumar Roy Chowdhury v. Debendra Kumar Roy Chowdhury (1907) 


12 C. W. N. 98. 

As to the effect of a decision under this section, see p 98 post. 

Where a claimant, objected to the amount of compensation offered by 
the Collector but withdrew his objection before the Judge, and the Judge 
awarded an increased amount at the instance of other objectors, it was 
held the former did not disentitle himself from claiming the benefit of 
the increased amount awarded —Nabin Chunder Surma v. Deputy Com- 
missioner of Sylhety (1896) 1 C. W. N. 562. 

Apportionment. -The apportionment depends in the first place, 
upon what rights and interests the several contending parties possess, 
and secondly, upon the methodin which those rights and interest must 
be valued. 

(1) Determination of the rights of the several claimants. 
The rights and interests of the several parties must first be determined ; 
see above p. 85 ; and if the landlord’s title is admitted, the burden of 
proving their own title, and thereby their right to share in the compen¬ 
sation, rests on the tenants. Thus, it has been laid down, 1 he party 
firimd facie entitled to the compensation is the proprietor ; any patty 
claiming against him by virtue of a right derived from him (r^., a mukar- 
raridar) is bound to prove the right which he pleads. Issur Chunder 
Banerjee v. Satiyo Dyal Banerjee, (1869) 12 W. R. 270. Similarly, in 
Khetter Kristo Mitter v. Dinendra Narain Roy , (1897) 3 C. W. N. 202, 
it was held that, the defendant having admitted that he was a tenant, 
the burden was upon him to prove that his tenancy was such as he set 
up, namely, a permanent tenancy at a rental which could not be en- 
lianced. 

The character of the rental is important (as the last mentioned ruling 
shews), whether it is fixed in perpetuity or is liable to enhancement. 
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Is mast depend on the evidence, and if it shews that a tenure has 
been held for a long period of years at an unchanged rental, the Court 
can draw an inference regarding its permanence and the fixity of its 
rental. Thus in Dunne v. Nobo Krishna Mookerjee , (1889) 17 Cal. 144, 
it appeared the tenant had held the acquired land for nearly one hundred 
years at apparently a fixed rent, and it was held that the presumption 
was, in the absence of any evidence to the contrary, that he had a per¬ 
manent and transferable interest. The same inference was drawn in 
Dinendra Narain Roy v. Tituram Mukerjee , (i 9 ° 3 ) 3 ° Cal. 801 ; 7 C. W. 
N. 810, when the tenancy had been held at a rental that had been paid 
without alteration nearly one hundred years. So also in two appeals, 
Mt Ira tan Mandat v. Ismail Khan and Upendra Krishna Mandal v. 
Ismail Khan , decided by the Privy Council on 26 July 1904, it was held 
that tenures, which had been held for about a hundred years and seventy 
years and had been transmitted, sold and dealt with as if the tenants had 
a permanent transferable right in them, were permanent transferable 
tenures. And it has been laid down generally that, in the apportionment 
of compensation between landlord and tenant, though s. 50 of the Bengal 
Tenancy Act does not apply, yet the principle involved in it is a useful 
guide. Nanda Lai Goswamiv. Atarmani Dasee , (1908) 35 Cal 763; 
12 C. W. N. 432. 

On the other hand, where the contest was between a zamindar and a 
talukdar and it appeared that, though the taluk was permanent in dura¬ 
tion, yet its rental was not fixed in perpetuity, it was held the zamindar 
had a larger interest than simply the capitalized value of the existing rental. 
Bir Chunder Manickya v. Nobi?i Chunder Dutt, (1897) 2C. W. N. 453. 

When the tenant’s right is established, he is entitled thereupon to 
share in the compensation. Thus, in the case of a patnidar it was 
held that the right to compensation depended on his title, and not on 
whether there was any agreement to that effect. Joykissen Mookerjee v. 
Reazoonissa Beebee , (1865) 4 W. R. 40. In short it may be stated generally, 
that the landlord’s rights and interests and those of the tenant vary 
inversely ; the larger and more permanent the tenant’s rights and in¬ 
terests are, the less has the landlord reserved to himself: and this would 
apply to the relation between every grade of landlord and tenant. 


(2). Ascertainment of the value of the rights established. 
The method or principles on which the apportionment of the compensa¬ 
tion money should be made between the zamindar and the various subor¬ 
dinate tenants are dealt with in the following decisions. It will be seen 
that the decisions are not always consistent or reconcileable with each 
other. The subject has been very fully treated in an article in the 
Calcutta Review for 1889, vol. 88, p. 291, to which attention is invited, 
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'iirden of proof,— As regards the burden of shewing (after the rights 


of the claimants have been determined) how the compensation money 
should be divided agreeably to the rights established and what portion 
of it each claimant should get, the Calcutta High Court has said (Appeal 
from original decree, No. 235 of 1886, Mahendra Nath Bose v. Harish- 
Chandra. Hazari)—“N e are not prepared in a case of this description to 
place the onus strictly on any party. It seems to us that each party 
should shew the amount of compensation to which he claims to be 
entitled, either by representing his own rights, or by representing the 
rights of the other party and shewing that he is entitled to the balance.” 
See also Shami Prosunno Bose v. Brakoda Sundari Dasl, p. 91 post, 
where the burden of proving what compensation the landlord is entitled 
to get for enhanceable rent is placed on him. 

Principles of apportionment. —Taking this subject first in its 
general aspect , the leading case is Srinath Mookerjee v. Mahtap Chand , 
S. D. A. i860, 326, in which the late Sadar Dewani Adalat said with 
reference to the mutual claims of zamindars and patnidars : —“The 
zemindar and the putneedar are entitled to compensation in proportion 
to the losses they respectively sustain from the appropriation of their 
lands, and to the remission of the rents which they pay respectively to 

the Government or the zemindar.The proper principle 

we consider to be as follows :—In respect to remission, as the gross 
rental of the whole putnee is to the gross rent of the land proposed to be 
taken, so will the entire putnee rent be to the particular portion of the 
rent to be remitted ; and, with regard to compensation, the principle 
may most conveniently be stated as follows,—as the gross profit of the 
putnee is to the profit of the putneedar, so will the gross compensation 
be to the portion of the compensation the putneedar is entitled to recover. 
These formulae are of universal application, and will enable any one 
hereafter to adjust the remission and compensation between zemindar 
and putneedar without difficulty in any case that may arise.” 

So in Gordon Stuart Co. v. Mohatab Chunder , (1863) Marshall, 
490, it was held that the principle, upon which the amount of compensa¬ 
tion is divisible amongst the zamindar and the holders of several 
subordinate tenures, is to ascertain the value of the interest of each 
holder of a tenure, and to give him a sum equivalent to the 
purchase-money of such interest. A doubt was expressed in Mahatab 
Chand Bengal Coal Co., (1868) 10 W. R., 391, in the special circum¬ 
stances of that case ; and it was held to be unnecessary in the circum¬ 
stances of another case to go into the proper principle on which the 
compensation should be apportioned— Bengal Coal Co. v. Mahtab 
Chand , (1869) 12 W. R, 340. 
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The principle was stated thus in Kbetter Kristo Miiter v. Dinendra 
Narain Roy, (1897) 3 C. W. N. 202 :-“The proper course would 
have been to ascertain, first, what was the value of the landlord’s interest, 
and secondly, what was the value of the tenant’s interest, and having 
found the money value of these two interests, to apportion and divide 
the money accordingly.” This was affirmed recently, where the land 
acquired was held under the landlord by a tenant, who possessed a 
permanent, heritable, transferable tenure at a fixed rental ; and it was 
laid down, that in accordance therewith the landlord is not entitled to 

more than the capitalized value of the rent which he receives from the 

land acquired, where the rental is fixed in perpetuity. Dinendra Narain 
Roy v. Tituram Mukerjee , (i 9 ° 3 ) 3 ° 801 » 7 C. W. N. bio. 

Considering, next, the ingredients which make up the rights and 
interests of claimants, COUCH, C. J., said in a suit between a paintdar 
and a zamindar for apportionment of the compensation-money:— The 
compensation ought to be apportioned between the parties according to 
the value of the interest which each of them parts with. The zemindar 
has a right to the fixed rent, and the loss he sustains is of so much of his 
rent. Any other possible injury, such as the chance of the putneedar 
throwing up the land, and its being diminished in value by what has 
been taken by Government and still remaining, as it did, liable to pay 
the same revenue, is, we think, not appreciable and cannot be taken into 
account. If there is no abatement of the rent and the putneedar 
continues liable to pay to the zemindar the same rent as he had to pay 
before, there would be nothing for which the zemindar ought to receive 
compensation. He would be in the same position as before, except with 
reference, as we have said, to the possibility of a loss which is scaicely 
appreciable. But the proper mode of settling the rights of the parties 
is to give to the putneedar an abatement of his rent in proportion to the 
quantity of land which has been taken from him. It is not fair that he 
should be liable to pay the same rent when a part of the land has been 
taken away. The decision of the Judge that the plaintiff is entitled to 
an abatement of the rent is correct, and is in accordance with the principle 
laid down in the case of the Maharajah of Burdwan [see p. 87]. This 
being so, the zemindar ought to be compensated for the loss of rent which 
he sustains, and the money ought to be divided between the parties 
accordingly. The putneedar’s getting an abatement of his rent is to 
be taken into account as partly the way in which he is compensated for 
the loss of the land.” Raye Kissory Dassee v. Nilcant Dey , (1873) 20 
W. R., 370. This was followed in Dinendra Narain Roy's case cited 
above. 

Garth, C. ]., in Godadhar Dass v. Dhunput Sing , (1881) 7 Cal. 585, 
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- u As regards the zemindar, it is a mistake to suppose that his 
interest in the land is confined entirely to the rent which he receives 
from the putneedar. He is the owner of it under the Government ; and 
in the event of the putnee coming to an end by sale, forfeiture or other¬ 
wise, the property would revert to the zemindar, who might deal with it 
as he pleased in its improved state ; and, although in some cases the 
chances of the putnee coming to an end may be more or less remote, 
there is no doubt that in all cases the zemindar is entitled to some 
compensation small though it be for the loss of his rights. At any rate 
he would generally be entitled to receive as much as the putneedar. 5 ’ 
The conjectural opinion expressed in this last sentence, that the compensa¬ 
tion should generally be divided equally between the zamindar and the 
putnidar, furnished a rule that was followed in many cases ; it afforded 
indeed an easy method of disposing of difficult claims without deciding 
them. 


This method was followed, for instance, in Mohendra Nath Bose v. 
Mohini Beiua (appeal from original decree No. 311 of 1886, not reported 
but referred to in 17 Cal. p. 147) ; in Dunne v. No bo 5 Krishna , (1889) 17 
Cal. 144; in Khetter ICristo Mitter v. Dihendra Narain Roy, { 1897)3 
C. W. N. 202 ; and in Bir Chunder Manickya v. Nobin Chunder Dutt, 
(1897) 2 C. YV. N. 453 It was held equally applicable amid the widest 
difference of rights ; as for instance, where the tenant was a putnidar 
with the maximum of rights in the land ( Godadhar Dass v. Dhunput 
Sing , cited above), and where the tenant was an occupancy raiyat, whose 
rent was liable to enhancement and whose holding was not transferable 
without the landlord’s consent, that is, with the minimum of rights 
(Mahendra Nath Bose v. Haris hchandra Hazari , appeal No. 235 of 1886, 
Calcutta \ and see 17 Cal. 147, note), 

Hut this method of halving the compensation has now been virtually 
over-ruled by Khetter ICristo Mitter*s case (see p, 88 ante) ; by Shama 
Prosunno Bose v. Brakoda Sundari Dasi , (1900) 28 Cal. 146 ; and by 
Dinendra Narain Roy v. Tiiuram Mukerjee , (1903) 30 Cal. 801 ; 7 C. 
W. N. 810 ; where it was pointed out that Godadhur Bass’ case can 
scarcely be regarded as an authority for the proposition that the compensa¬ 
tion should be halved between the zamindar and the tenure-holder, for 
the remark to that effect therein was a n obiter dictum. It was held in 
this case that no compensation can be given to the zamindar for the 
chances mentioned in Godadhur Dass 5 case, unless there is evidence that 
they are pecuniarily appreciable. 

Conditions for consideration — Some of the conditions which affect 
the respective claims of the landlord and the tenant were explained in 
the case B unwari Lai Choiudhry v. Burnomoyi Dasi , (1887) 14 Cal. 749, 
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<~!Ti^vhere the Judge, acting on the above method, had decreed that the 
compensation should be divided equally between the zamindar and the 
patnidar, and the patnidar contended in appeal that, inasmuch as he had 
received no abatement of his rent , he was entitled to the entire compen¬ 
sation. The Court said:—“The apportionment between the zemindar 
and the putneedar will depend partly on the sum paid as bonus for the 
putnee and the relation that it bore to the probable value of the property 
and partly on the amount of rent payable to the zemindar, and also the 
actual proceeds from the cultivating tenants or under-tenants. It may 
occasionally happen that the zemindar receives an extremely high 
bonus, and is content with charging the property with the receipt of a 
very low rate of rent, or it may be that the bonus is almost nominal and 
the rent is excessively high, and the zemindar depends, not on the bonus 
and the interest of the amount so paid and invested in some other way, 
but on the amount paid periodically as rent, and consequently as between 
parties standing in these relations it is necessary to consider all these 
matters before any conclusion can be arrived at as to their rights to any 
particular compensation.” 

It is submitted that the receipt of a bonus ( salami or nazrana) is 
generally the receipt in anticipation of a portion of the rent capitalized, 
or the consideration for the bestowal of permanent rights on the tenant. 
In the former case the landlord either forgoes part of the present rent 
obtainable, as when he makes the rental low, or he forgoes possible future 
rent obtainable by enhancement, as when he grants fixity of rental ; and 
in the latter case permanent, heritable and trnsferable rights may be 
conceded. A tenant can only afford to part with his capital, if he 
:lf . gets some such equivalent. The landlord h/s therefore already received 
in the bonus the price of the rights which the tenant has obtained ; 
and thenceforth the tenant is entitled to any compensation awarded 
for those rights. Hence, it is open to question whether in any case, 
where the tenant holds a patni or other permanent, heritable, transferable 
tenure at fixed rental, the landlord can be held to be entitled to more 
than the capitalized value of the propotionate share of the rent which 
he receives from the tenant, and that only if he has granted an abate¬ 
ment of rent, for, if the tenant continues to pay the same rent, for what 
loss can the landlord claim compensation ordinarily ? 

Thus, in two cases (appeals from original decrees, Nos. 271 and 272 
of 1885), where the land taken had been let in a permanent under-tenure 
and no abatement of the rent had been granted, the Calcutta High Court 
held that the under-tenant was entitled to the entire compensation. See 
also the special case Chootamoni Dey v. Howrah Mills Co ., cited p. 93 
post. And this proposition may now be considered as established, for it 
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w^^ 4 xpressly raised in Dinendra Narain Roy's case cited above (p. 
and the Court declared that, where the tenure is permanent and its rental 
is fixed in perpetuity, the landlord is not entitled to more than the 
capitalized value of the rent which he receives from the land acquired. 

If, however, the rental is not fixed the landlord is entitled also to com¬ 
pensation for the increased rent which he may possibly gain by enhance¬ 
ment ; and the burden of proof is on him to shew how much that should 
be (see p. 87). Thus in Shama Prosu?ino Bose v. Brakoda Sundari 
Dosi , (1900) 28 Cal. 146, where the parties appear to have been a zamin- 
dar and a permanent tenure-holder whose rent was liable to enhance¬ 
ment, the principle of apportionment has been clearly enunciated by 
Maclean, C. J., thus : — “First, the Court must ascertain the amount of 
rent payable to the landlord and capitalize that rent at so many years 5 
purchase, the number of years’ purchase depending upon the particular 
circumstances of each particular case. The landlord is at the outset 
entitled to that capitalized value, but I think he is entitled to something 
more. There is, or in many cases maybe, the chance ot an enhance¬ 
ment of the then existing rent ; he is entitled in my opinion to have the 
value of this chance of enhancement assessed, and to have a money value 
put on it, and to take that money value out of the compensation awarded. 
It m ty in some, perhaps in many, cases be somewhat difficult to arrive 
at the true capitalized value to the landlord of this chance of enhance¬ 
ment, but it will be for the landlord, who sets up such a claim, to make it 
out and shew what the true value is. I do not think the landlord can be 
entitled to anything more, nor have I heard it suggested that he can be. 
After thus p-oviding for the claims of the landlord, the balance ought to 
be p iid to the tenant.” This was followed in Bhobani Nath Chuckcrbutty 
v. Land Acquisition Dy. Collector , (1902' 7 C. W. N , 130. 

Raiyats. — A raiyat with a right of occupancy is entitled to share in 
the compensation. ‘’The parties who usually sutler most from lands 
being taken for Government purposes are either the ryots with right of 
occupancy or the holders, whoever they may be, of the first permanent 
interest above the occupying ryots The actual occupier is, of course, 
turned out by the Government, and if he is a ryot with a right of occu¬ 
pancy, he loses the benefit of that right, besides being driven possibly to 
find a holding and a home elsewhere. 1 Godadkur Dass v. Dhunput Sing, 
(1881) 7 Cal. 585. 

Even a yearly tenant of agricultural land or of tanks would be entitled 
to share in the compensation. Narain Chandra Boral v. Secretary of 
State, (1900) 28 Cal. 152 ; 5 C. W. N. 349. Rut where tenants were 
tenants at will in Calcutta, their ten ancy had practically no market value. 
Secretary of State v. Belch ambers (1905), 33 Cal. 396 ; 10 C. W. N. 289. 
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^ .^yprabal Chandra Mukherjee v. Peary MoJiutt Mukherjee (1908), 12 C. 
W. N. 9S7, deals with the rights in debattar property. 

Madras tenures. —The High Court held that no definite rule could be 
laid down as to the rights of the tenants called ulkudi sukhavasis, but 
that they had a qualified interest in the soil, and where their land was 
taken under the Act, they were clearly entitled to compensation for the 
loss of their interest. In ascertaining the proportionate interest of the 
mirasidar and ulkudi tenant, allowance must be made for the mirasidar’s 
reversionary right ; and, when the rights of the parties are calculated on 
the basis of the value of the produce allowance must be made for the 
expenses of cultivation. Appasami Mudali v. Ratigappa Nattan , (1880) 
4 Mad. 367. Mirasidars have only communal rights over immemorial 
waste land, and are not entitled to any part of the compensation for such 
land acquired, as against Shrotriemdars to whom Government had 
alienated its right therein. Sivantha Naicken v. Nattu Rtinga Chari , 
(1902) 26 Mad. 371. 

. Cases where there are several grades of tenants. —Most of 
the foregoing rulings deal only with a zamindar and the superior tenure- 
holder (such as a patnidar) who holds immediately below him. But 
cases occur in which several grades of tenure-holders and raiyats are 
interested, and the Courts have enunciated no rules for apportioning 
compensation among them, except in Gordon Stuart cr 3 Co , case (p. 87 
ante), and have doubted how far the rules laid down in the simple cases 
could apply to them ; as in Mahatab Chand v. Bengal Coal Co ., (1868) 10 
W. R. 391. To meet such cases the following suggestion is made. 

It is submitted that, in apportioning the compensation between the 
landlord and the different grades of tenants (among whom the entire 
rights of ownership are divided), the first thing to be considered is this — 
which person has the bulk of those rights substantially and permanently 
for all practical purposes? which person has the power permanently to 
employ the land to the utmost utility as he thinks best ? He, it is sub¬ 
mitted, is the person entitled to The greater part of the compensation. 
He would ordinarily be the tenant of the lowest grade who possesses a 
permanent transferable right. Those above him are ordinarily mere 
rent receivers, subsisting on the rental which he pays ; those below him 
are ordinarily under-tenants dependant upon his will. Those above him 
cannot do away with his rights, and he is not liable to them for anything 
except so much rent. If his rental is fixed, all that they can get is fixed 
and limited; if his rent is enhanceable, they may enhance it to the 
extent permitted by law, and all that they can then get is limited to that 
extent as the maximum. Those above him therefore merely divide 
among themselves the rent which he is liable to pay, and this rental 




PRINCIPLES OF APPORTIONMENT. 

ilized represents the total compensation which they can claf 
fhis amount would be ascertained as indicated in Shama Prosunno 
Bose's case (cited above, p. 91). The claims of those below him would 
be estimated according to the profits which their non-permanent position 
would afford them. Thus for instance, if some land is held (in regular 
descending order) by (1) a zamindar, (2) a patnidar, (3) an occupancy- 
raiyat, whose rental is fixed and whose holding is freely transferable, 
and (4) under-raiyats, it is submitted that the substantial ownership is 
vested in the occupancy-raiyat. The patnidar and zamindar merely 
share the fixed sum which he pays as rent, and the under-raiyats enjoy 
such rights as he allows them. 


Miscellaneous cases.—In Bhageeruth Moodee v. Jabur Jummali , 
(1872) 18 W. R. 91, it was held that, as under Regulation XXIX of 1814 
the zamindar retains an interest in ghdtwdli lands,„he is entitled to share 
in the compensation. But in a subsequent case it was held, that neither 
the zamindar nor the under-tenants of the ghdtwdl could claim a share, 
that the compensation-money carried with it all the incidents of the 
original ghdtwdli tenure, and that the ghdtwdl for the time being was 
entitled only to the interest accruing therefrom during his lifetime. Ram 
Chander Singh v. Joker Jumma, (1875) ! 4 L. R., App. 7 ; 23 W. R. 376. 

Where the land taken was an accretion to a maurusi and ?nukarrati 
tenure, it was held that, in the absence of special circumstanced, the rent 
of the accreted land must be taken to be proportionate to that of the 
original tenure, and that the landlord was entitled to the capitalized 
value of such rent, plus 15 P“ l ‘ cent, the balance of the compensation 
being given to the tenant. Chooramoni Dey v. Howah Mills Co ., (1885) 
11 Cal. 696. 

Where land had been granted for building purposes, the High Court 

of the N. W. P. held that the grantee was entitled to the bulk of the 

compensation for the land as well as to that for the buildings, the 
zamindar ha\ing at most a reversionary interest. Gur Parshad v. Umrao 
Singh , ( 1875 ) 7 N. W. P. Rep., 218. 

Compensation awarded for certain land in a village was in dispute 
between the zamindar of the village and his adoptive mother, the former 
zamindar’s widow, each claiming the entire compensation. She alleged 
the land was granted to her by her husband as an absolute jaghir and 
he alleged it was assigned to her only by way of maintenance. The 
grant was not proved, but she had received rents for twenty-six years. 
The Privy Council treated her as holding for life, and divided the com¬ 
pensation equally between them. Braja Kisora Devu v. Kundana Devi , 
(1899) 22 Mad. 431 ; 3 C. W. N. 378. 
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abatement of rent.—The tenants are entitled to abatement of 
their rents proportionately to the quantity of land tal^en from them. A 
patnidar is entitled to abatement of the rent which he pays the zamindar, 
because the land is entirely lost to him. Bhobani Nath Chuckerbulty v. 
Land Acquisition Dy . Collector , (1902) 7 C. W. N. 130. But where the 
proportion of land taken is inappreciable, this question is sometimes left 


untouched. 

In Gordo?i Stuart Co. v. Molt a tab Chunder , (1863) Marshall, 490, 
it was held that abatement of rent could not be claimed in a suit to re¬ 
cover compensation under the former procedure, such a claim being 
cognizable only in a suit under Act X of 1859, s. 18. But such a claim 
may be made by way of set-off in a suit for arrears of rent— Deen Dyall 
Lull v. Thukroo , (1866) 6 W. R., Act X Rul., 24 ; even though the patta 
may not provide for a remission of the kind, and the superior holder has 
not obtained a similar benefit from the zamindar. Mohesh Chunder Dutt 
v. Gungamony Dossee , (1863), 2 Hay 495. But the abatement claimed 
must be reckoned with reference not to the gross amount of compensation, 
but to the proportion which passes into the hands of the superior holder. 
( Dheraj) Mahtab Chand v. Chiitro Coomaree Bibee , (1871) 16 W. R., 201. 

Under the present law, the practice is to grant abatement of rent in 
the same proceedings in which the compensation is apportioned. In¬ 
deed, in many cases, a share of the compensation can only be allowed 
to tenure-holders on condition that they grant abatement to their tenants. 
Accordingly, where no abatement of rent was allowed, it was held the 
landlord was not entitled to any separate portion of the compensation 
on that account. Punnabati Dai v. Pudmanund Singh, (1903) 7 C. W. 
N. 538. When there are permanent under-tenures, the zamindar himself 
is not entitled to abatement of the Government revenue or any part of 
the compensation, unless he agrees to make a corresponding reduction 
in the rent. See Raye Kissory Dassee's case, p. 88 ante; and appeals 
Nos. 271 and 272 of 1885, (Calc.), p. 90 ante. Where the zamindar had 
received his share of the compensation, it was held (afterwards, in a suit 
for rent), that the patnidar was in equity entitled to abatement of rent. 
Uma Sunkur Sirhar v. Tar ini Chunder Singh, (1882) 9 Cal. 571. The 
Judge “will do wisely to make the parties come to some arrangement as 
to the abatement.” Godadhur Dass v. Dhunput Sing, (1881) 7 Cal. 585. 

So in regard to the capitalized Government revenue which is often 
claimed as belonging to the zamindar, a little consideration will show 
that the Government revenue is only a part of the total compensation 
and must be treated as such. 

Where a patnidar had taken the whole amount of the compensation 
without claiming any abatement of rent, it was held that a subsequent 
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purchaser of the patni was not at liberty to re-open the question and 
sue for abatement. Peari Mohan Mukerjee v. (Audhiraj) Aftab Chand , 
(1882) 10 C. L. R. 526. 



Rules for apportionment. —It is submitted that the following 
rules, based on the foregoing decisions and suggestions, should be 
followed in apportioning compensation, including in all these cases the 
15 per cent statutory allowance. 


First, determine the rights of the claimants (see p. 85'. If the land¬ 
lord’s title is admitted, it is for the tenant to prove his rights ; if the 
landlord’s title is not admitted, he must give strict proof of it. 

Secondly , value the rights established. The claimant who is primd 
facie entitled to the greatest portion of the compensation is he who has 
the permanent transferable tenure or holding of the lowest degree 
(see p. 92). The valuation will be made as follows. 

(a) The rent payable by him less the proportionate Government 
revenue, if any) capitalized represents the total compensation due to all 
claimants, whose titles are* superior to his and who are ordinarily only 
rent-receivers. If his rental is fixed, it must be capitalized at the 
number of years approved. If it is enhanceable, the enhanced rent 
which might reasonably be obtained from him should be capitalized at the 
number of years approved. 

(b) The amount thus ascertained must be divided among the 
claimants with superior titles in proportion to the net rent which each 
of them receives. If the zamindar or landlord of the highest degree ; 
pays Government revenue, his net share of the rent must be computed 
by deducting the proportionate revenue from the rent received by him. 

(c) When a superior tenure is temporary, e. g. in the case of an 
ijara or farming lease, the compensation due to its holder should be 
calculated at the capitalized value of the net yearly profit for the term 
still unexpired. * 

(d) The tenants inferior to the above-mentioned pemanent tenant 
will generally, in Bengal, be occupancy-raiyats whose holdings are not 
transferable without the landlord’s permission, non-occupancy raiyats 
and under-raiyats. 

(e) Among these, where a pemanent (that is, an occupancy) right 
is possessed, the compensation should be computed at the capitalized 
value of the net yearly profit (after deducting the possible enchanced 
rental), less the bonus that the landlord could get upon transfers per¬ 
mitted by him. 

* A table for calculating the capitalized value for various periods will be 
found at the end of the Appendix. 
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Where’ no such permanent right is possessed, the compensation 
should be calculated at the total net profits that the raiyat could get 
before his interest in the land could be terminated. * 

(g) The compensation so ascertained for all the claimants of superior 
and inferior degree should be deducted from the total compensation award¬ 
ed, and the balance will belong to the above-mentioned permanent tenant. 

(h) These rules apply where abtatement of rent is granted through¬ 
out ; but if any landlord grants no abatement, his position is unaltered 
and unaffected and he can obtain no compensation, and what he would 
otherwise obtain should go to his immediate tenant. 

Illustration of apportionment.— -Ten bighas of land are acquir¬ 
ed, held (in regular descending order) by— 

(i) a zamindar, who pays Rs. 3 proportionate Govt, revenue thereon ; 

(2) a patnidar, who pays Rs. 9 rent ; 

(3) a dar-patnidar, who pays Rs. 16 rent thereon ; 

(4) an occupancy-raiyat, whose holding is permanent but is not 
transferable without the dar-patnidar’s permission, and who pays Rs. 2-4 
rent per bigha ; 

(5) two under-raiyats who have no permanent right and who pay 
Rs. 2-12 rent per bigha. 

The land is estimated to yield a rack-rental of Rs. 3 per bigha, that is, 
Rs, 30 altogether. Out of this the Government revenue has to be paid, 
hence the net rental enjoyed by all these persons is Rs. 27, and the 
- valuation is to be calculated upon this basis. Thus (after deducting, say, 
10 per cent for collection-charges, loss of rents, &c.) the total compensa¬ 
tion at 16 years’ purchase is Rs. 388-13 (omitting pies), plus the statutory 
allowance of 15 per cent, Rs. 58-5—total Rs. 447-2. 

The zamindar, patnidar and dar-patnidar all possess permanent trans¬ 
ferable rights at a fixed rental, and the dar-patnidar being of the lowest 
degree, his rent Rs. 16 less the Government revenue, that is, Rs. 13, 
represents the yearly profits of the two others. This profit (after deduct¬ 
ing, say, 10 per cent for collection-charges, &c., and omitting pies) 
capitalized at 16 years’ purchase gives Rs. 187-3 due to the zamindar 
and patnidar. The zamindar’s net profit is Rs. 6 yearly and the patni- 
dar’s Rs. 7 ; hence their shares of the compensation will be Rs. 86-6 
and Rs. 100-13 respectively. 

The two under-raiyats can be ejected (say) at the end of the second 
year ; their profit therefore would be the maximum Rs. 3, less their rental 
Rs. 2-12 per bigha, that is, 4 annas yearly per bigha, or Rs. 2-8 from 
the 10 bighas, and the total for two years would be Rs. 5. They would 
divide this in proportion to their areas. 



* See note on page 9f>. 
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The occupancy-raiyat’s rental is liable to enhancement, and the Court 
nmates on the evidence (say) Rs 2-7 per bigha as a fair enhanced 
rental to take effect from the beginning of the third year. His profit 
during each of the first two years would be Rs. 2-12 less Rs. 2-4 per 
bigha, that is, 8 annas per bigha, or Rs. 5 on the 10 bighas ; and, deduct¬ 
ing collection-charges &c. at 10 per cent, his net profit would be Rs. 4-8 
altogether. He would enjoy the whole profit of the land after ejecting 
the under-raiyats, and would get Rs. 3, less his enhanced rental Rs 2-7 
per bigha, that is, 9 annas per bigha, or Rs. 5-10 on the 10 bighas ; 
and, deducting collection-charges &c. at 10 per cent, his net profit would 
be Rs. 5-1 altogether in the third and each subsequent year. Capitaliz¬ 
ing the profit, Rs. 4-8 for 2 years and thereafter Rs. 5-1 in perpetuity, on 
the scale of 16 years’ purchase, that is, at the rate of 6X per cent interest, 
his compensation would be nearly Rs. 79-14. (The exact amount could 
be calculated from Annuity Tables*). But one of the dar-patnidaFs dues 
would be a bonus levied from the raiyat for permission to sell, and this 
might be fixed on the evidence at (say) Rs. 10. The occupancy raiyat’s 
compensation would accordingly be reduced to Rs. 69-14. 

The compensation, therefore, would be apportioned thus :— 

With statutory 


Zamindar 

Patnidar 

Occupancy-raiyat 
Under-raiyats ... 
Uar-patnidar (the balance) 


allowance. 


Rs. 


Total Rs. 


86 

6 

99 

5 

100 

13 

1*5 

IS 

69 

M 

80 

6 

5 

0 

5 

12 

126 

12 

*45 

12 

388 

13 

447 

2 


Every one would obtain abatement of the respective rents and the i 
Government revenue would be abated. But if the patnidar (for instance) | 
gives no abatement, he and the zamindar would not be affected by the 
acquisition at all, and the compensation due to them both, Rs. 215-4 
should all go to the dar-patnidar, who would be liable for the former 
rental on a diminished area ; in this case the zamindar could claim no. 
abatement of Government revenue, and the sum that would ordinarily/ 
go to the Government on account of abatement of the revenue should 
also go to the dar-patnidar. 

Compensation under s. 23, clauses (2) to (0).— The apportion¬ 
ment of compensation awarded for loss of crops and trees, for severance, 
for injurious affecting, for changes of residence, and for interim diminu- 
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See table at the end of the Appendix. 
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Tion of profits, would be determined in accordance with the principles 
laid down for apportioning the compensation for land (so fir as they 
would apply) in so far as londlords and tenants might have competing 
claims thereto ; but whatever compensation would be personal to the 
occupier of the land would be given to him. There have been no parti¬ 
cular rulings on these matters ; yet it may be noted in reference to com¬ 
pensation for loss of earnings by injurious affecting, that the goodwill of 
trade premises may pass with a mortgage, and the compensation for it 
would then belong to the mortgagee— Pile v. Pile , (1876) 3 Ch. D. 36 ; 
but that does not apply where the goodwill depends on the personal 
skill of the mortgagor— Cooper v. Metropolitan Board of Works , (1883) 
25 Ch. D. 472. 

Costs—Costs are governed by s. 53, which apparently overrules 
Ramenjem Naidoo v. Rangiah Naidoo, (1874-5) 8 Mad. H C., 192. 

Effect of decision by the Court.— The decision of the Court is 
(subject to appeal) conclusive as to the apportionment of the compensa¬ 
tion among the claimants who are parties before it. Thus, it was held 
that any person, who is a party to the proceedings in the Court under 
this Act, is precluded from bringing a regular suit for the whole or any 
part of the compensation. Nilmoni Singh Deo v. Ram Bandhu Rai , 
(1881) 8 1 . A. 90 ; 7 Cal. 388 ; 10. C. L. R. 393 (see p. 103 post). But as 
regards those who do not appear before the Court, see s. 31 (2) proviso 


(iii), and notes, p. 103 post. 

As regards the title of the claimants who are parties before the Court 
PONTIFEX, J., doubted in JVobodcep Chander Chowdhry v. Brojendro 
Lall Roy , (188r) 7 Cal. 406, whether any decision under the Land Acqui¬ 
sition Act should be treated as res judicata with respect to the title to 
other parts of the property belonging to persons who may come before the 
Judge under s. 39 [present s. 30J ; and this was followed in Bhaia Diegaj 
Deo v. Kali Charan Singh (1907), II C. W. N. 525, where Ram Ch. Singh 
v. Madho Kumari (1885), 12 Cal. 484 was distinguished. This was 
approved in | iahadevi v. Neelamani 1896), 20 Mad. 269, where it was ob¬ 
served :—“We should not be justified in holding that an adjudication 
under the Land Acquisition Act should be held to be conclusive in dis¬ 
putes connected with property other than that to which the enquiry under 
that Act related.” But it has been since held in Madras that an adjudi¬ 
cation as to the rights of persons claiming compensation under this Act 
concludes the question between the same parties in subsequent proceed¬ 
ings under this Act Chowakaran Makki v. Vayyaprath Kunhi (1905), 29 
Mad. 173. 

The determination of the rights of the several claimants (see p. 85) 
may often mean the decision of an intricate suit regarding their titles, 
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rrvhen the amount of compensation is large ; see for instance 
Dinendra Narain Roy v. Tituram Mukerjee (p. 88 ante). In the neigh¬ 
bourhood of large towns, where the old agricultural or horticultural condi¬ 
tion has changed into a completely urban condition, the old tenures and 
holdings may have survived and increased vastly in value, though their 
rentals may have remained stationary (as is often found in the Suburbs 
of Calcutta) ; and the establishment of the titles set up by the tenants 
may demand a full and thorough trial, for they put forward all their evi¬ 
dence, knowing that failure to prove their titles would mean great pecu¬ 
niary loss to them. 

PART V. 

Payment. 

31. ( 1 ) On making an award under section 11, 

the Collector shall tender payment 

Payment of com pen- . L J 

sation or deposit of of the compensation awarded by him 
same in Court. . J 

to the persons interested entitled 
thereto according to the award, and shall pay it to 
them unless prevented by some one or more of the 
contingencies mentioned in the next sub-section. 

( 2 ) If they shall not consent to receive it, or if 
there be no person competent to alienate the land, 
or if there be any dispute as to the title to receive 
the compensation or as to the apportionment of it, 
the Collector shall deposit the amount of the com¬ 
pensation in the Court to which a reference under 
section 18 would be submitted 

Provided that any person admitted to be interested 
may receive such payment under protest as to the 
sufficienc} r of the amount: 

Provided also that no person who has received 
the amount otherwise than under protest shall be 
entitled to make any application under section 18 : 
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Provided also that nothing herein contained shall 
affect the liability of any person, who may receive 
the whole or any part of any compensation awarded 
under this Act, to pay the same to the person law¬ 
fully entitled thereto. 

( 3 ) Notwithstanding anything in this section, the 
Collector may, with the sanction of the Local Govern¬ 
ment, instead of awarding a money compensation in 
respect of any land, make any arrangement with a 
person having a limited interest in such land, either 
by the grant of other lands in exchange, the remis¬ 
sion of land-revenue on other lands held under the 


same title, or in such other way as may be equitable 
having regard to the interests of the parties concerned. 

( 4 ) Nothing in the last foregoing sub-section shall 
be construed to interfere with or limit the power of 
the Collector to enter into any arrangement with any 
person interested in the land and competent to con¬ 
tract in respect thereof. 

Sub section (1).— On making an award under s. ir, the Collecter is 
bound to tender the amount of compensation to the persons entitled to 
receive it according to his award, and he is further bound to pay it to 
them except in the four cases mentioned in sub-section (2). 

Rules for payment of compensation for land acquired are prescribed 
in the Civil Account Code, vol. I, Appendix C. 

Sub-section ( 2 ). — These four cases are — 

(a) If they do not consent to receive it. 

( \b ) If there is no person competent to alienate the land. See definition 

of “entitled to act” in s. 3 ( g ) proviso (iv). 

>c) If there is any dispute as to title. 

(di If there is any dispute as to the apportionment of the compensation. 

In these four cases the Collector is to deposit the amount in the 
Court, and no interest will be payable upon it. This section lays down 
the duty of the Collector, and he must deposit in the Court the entire 
compensation, subject to any payment made under the first proviso. 
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deals with the duty of the Court, when the amount is deposited 
there, in case ( b ) ; and s. 33 provides for other cases in Court. See 
notes to those sections. 


As regards land belonging to a tarwad, see Mahammad Ali v. 
Ahammed Alt, (1902) 26 Mad. 287 ; it was ordered that the compensation 
money should be paid over to the karnavan for the benefit of the tarwad. 

The Bombay High Court (Full Bench) held that Act X of 1870 did 
not provide for or contemplate an award of compensation being enforced 
against the Collector by execution proceedings, but only imposed on 
him a statutory liability to pay the compensation awarded. There is 
no general law which enables a Civil Court to enforce such a liability 
by means of execution proceedings without a suit ; and the ordinary 
mode of enforcing such an- obligation, is by suit, unless the Legislature, 
when it creates the obligation, prescribes other means of enforcing it. 
Nilkanth Ganesh Naik v. Collector of Thana , (1897) 22 Bom. 802. 
The cases Ycsoba Damodhur v. Secretary of State , <1869 ?) 7 Born. 
Rep. O. C. J. 12, and Raye Kissory Dassee v. Nil cant Dey, (1873)20 
W. R. 370, dealt with the Collector’s liabilities under the old law. 

Under this Act the Collector is enjoined to deposit the amount in 
Court if he cannot make a full award and apportionment ; but that 
amount will be the sum which he estimates as the compensation, and he 
will still be obliged to pay in any further sum which the Court may 
award as compensation. The question, whether an award made under 
this Act can be enforced against the Collector by execution proceedings 
would no doubt by virtue of s. 53 {post) be governed by s. 429 Civil 
Procedure Code. 

Provisos. —Sub-section (2) is subject to three provisos— 

Proviso { i). —Any person who is admitted to be interested, that is to 
say, whose right to receive the compensation or any part thereof is 
undisputed, may receive it under protest as to the sufficiency of the 
amount; in other words, he may take the sum awarded, reserving to 
himself the right to prefer an objection under s. 18 as to the amount of 
the compensation. 

P?’Oviso (ii).—If, however, such a person receives payment of the 
amount awarded without protest, he is debarred from preferring any ob¬ 
jection under s. 18. 

Proviso (iii).—Receipt of the compensation or any part thereof from 
the Collector, while operating as a full discharge to that extent so far 
as the Collector is concerned, will not absolve the recipient from liability 
to pay the same to any person lawfully entitled thereto, that is to say, 
who may prove a better title to it. 

Proviso (iii).-Since the Collector’s award does not constitute an 
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fudication of the rights of the claimants inter se (see s. 12), it was held 
that, where a woman who had only a life-interest in the land acquired 
made a claim, and the Collector decided against her and no reference 
was made to the Court, she could still maintain a suit under this proviso 
against the persons who had received the compensation to establish her 
claim to her share of it. Punnbati Dai v. Pudmanund Singh, (1903)7 


C. W. N. 538. 

“ Where money has been paid into Court by reason of real estate 
having been taken under the compulsory powers, and remains in Court, 
it is to be held as personal estate in the hands of the Court impressed 
with the trusts of real estate.” Per Stuart V. C., In ie Stewart's 
Trusts , 22 L. J. (N. S.), 369. And therefore where the land had been 
mortgaged, it was held that the mortgagee had a right to recover the 
compensation awarded for it. Viraragava v. Krishnasami, (1882-3) 
6 Mad. 344. See also Chomu v. Umma, (1890) 14 MaJ. 46. So also 
where the mortgage was created after the declaration was published. 
Jotoni Chowdhurani v. Amor Krishna Saha (1904), 13 C. W. N. 350. 

As regards the refund of compensation money paid to the wrong 
person, see notes to ss. 53 and 54- 

A suit to recover the money is not a suit to establish a right to or 
interest in immoveable property under s. 16 (d) of the Code of Civil Proce¬ 
dure, and it is not necessary therefore that the suit should be instituted 
in the Court within the local limits of who^e jurisdiction the immoveable 
property is situate. Viraragava v. Krishnasami, cited above. 

Government took for public purposes a quantity of land which includ¬ 
ed 4 cottahs leased by M to the plaintiff as the site of an iron foundry. 
Proceedings were taken under the old Act, but the plaintiff did not 
appear. Five years afterwards he sued to recover compensation. Held, 
that M as lessor was not answerable for the plaintiffs eviction, and that 
there was no evidence to show, either that the plaintiffs property was 
valued by the arbitrators or at what amount. “ We are therefore quite 
unable to arrive at any judgment as to the aliquot part of the whole 
compensation and purchase-money, which is attributable to the plaintiffs 
share of the property.” Minto v. Kalee Churn Dass, (1867) 8 W. R. 327. 

Limitation — Where the compensation money awarded had been 
withdrawn by a tenant who represented himself to be the owner, and a 
suit was brought subsequently by the landlord against the tenant to re¬ 
cover his share of the compensation, it was held that the suit came more 
properly under Art. 62 or 120 of the Limitation Act, and not under Art. 
36 (corresponding to Arts 62, 120 and 36 respectively of sched. I of the 
new Act, IX of 1908). I<better Kris to Milter v. Dinendra Narain Roy, 
(1897) 3 C. W. N. 202. 
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of decision by the Court under proviso (iii).--It has 
been held that any person who is a party to the proceedings in the Court 
is precluded from bringing a regular suit for the whole or any part of 
the compensation. Nilmoni Singh Deo v. Ram BantikU Rai , (1881 
8 I. A. 90 ; 7 Cal. 388 ; 10 C. L. R. 393. There the Privy Council 
said :—“Such a proviso, which appears to have been but a repetition of 
a provision in a previous Act in pari materia , is necessary in this, as in 
almost all Acts of a similar character. It is necessary for the Government, 
or the persons or company entitled to take the property compulsorily, to 
deal with those who are in possession or ostensibly the owners ; but it 
may happen, and frequently does happen, that the real owners, possibly 
being infants or persons under disability, do not appear and are not 
dealt with in the first instance ; and therefore a provision of this sort is 
necessary for the purpose of enabling the parties'who have a real title to 
obtain the compensation-money. . . . This proviso applies only to 

persons whose rights have not been adjudicated upon in pursuance of the 
sections (38 and 39) [of Act X of 1870, corresponding to sections 29 .and 
30 of this Act], and it has not the effect, which it would certainly not be 
reasonable to attribute to it, of permitting a person whose claim has been 
adjudicated upon in the manner pointed out by the Act to have that 
claim re opened and again heard in another suit. Their Lordships are 
of opinion that the provisions in this Act for the. settling of compensation 
are intended to be final ; and that, the amount and distribution of the 
compensation having been settled in this case by a competent 
Court, and the decision not having been appealed against, the 
settlement is final, and the present suit cannot be maintained.” 
See also the judgment of the High Court in the same suit, 4 Cal. 
757 ; 3 C. L. R. 211. But the proviso will apply to a person who, though 
served with notice under s. 9, was no party to the apportionment 
proceedings. 

As to the effect of a decision in apportioning compensation under 
s. 30, see p. 98 ante . 

Sub-section (3) empowers the Collector, with the sanction of the 
Local Government, to adjust the compensation otherwise than by a 
money-payment with a person having a limited interest in the land, such 
as a Hindu widow, the sebait of debatter property, or the mutawalli of 
waqf property. Such an arrangement may be effected by either— [a) the 
grant of other lands in exchange, (b) the remission of land-revenue on 
other lands held under the same title, or (c) in such other way as may 
be equitable having regard to the interests of the parties concerned. 
Special provisions regarding this matter will be found in the Rules 
framed by the various Local Governments. 
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For an instance of the grant of other lands in exchange instead of a 
money compensation, see the case of Narciyana v. Ramchandra, (1890) 
13 Mad. 485. 

Sub-section ( 4 ).—But the powers given by sub-section (3) are not 
to be construed as interfering with or limiting the power, which the Col¬ 
lector has, to enter into any arrangement with any person interested in 
the land who is competent to contract in respect of it. 

This sub-section will admit the principle of re-instatement. There are 
some cases in which the income derived, or probably to be derived, from 
land would not constitute a fair basis in assessing the value to the owner, 
and then this principle should be applied. It is that the owner cannot be 
placed in as favourable a position as he was in before the exercise of 
compulsory powers, unless such a sum is assessed as will enable him to 
replace the premises or lands taken, by premises or lands which would be 
to him of the same value. This principle would be applicable, for in¬ 
stance, to churches, schools, hospitals, houses of an exceptional character, 
and business premises in which the business can only be carried on under 
special conditions or by means of special licenses. London School Board 
v. South Eastern Rail Co., (1887) 3 Times L. R. 710. But it was held 
not to apply to a case where a portion of a public garden had been taken. 
Cripps’ Law of Compensation , 5th edn. 118. 

As regards persons who are competent to contract, see s. 11 of the 
Indian Contract Act, IX of 1872. 


Investment of money 
deposited in respect of 
ands belonging to per¬ 
sons incompetent to 
alienate. 


32. ( 1 ) If any money shall be deposited in Court 

under sub-section (2, of the last 
preceding section and it appears 
that the land in respect whereof the 
same was awarded belonged to any 
person who had no power to alienate the same, the 
Court shall— 

(a) order the money to be invested in the pur¬ 
chase of other lands to be held under the 
like title and conditions of ownership as 
the land, in respect of which such money 
shall have been deposited, was held, or 
(/;) if such purchase cannot be effected forth¬ 
with, then in such Government or other 
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approved securities as the Court shall 
think fit; 

and shall direct the payment of the interest or 
other proceeds arising from such investment to the 
person or persons who would for the time being have 
been entitled to the possession of the said land, 

and such moneys shall remain so deposited and 
invested until the same be applied— 

(i) in the purchase of such other lands as afore¬ 
said or 



(/./,) in payment to any person or persons becom¬ 
ing absolutely entitled thereto. 

(2) In all cases of moneys deposited to which this 
section applies the Court shall order the costs of the 
following matters, including therein all reasonable 
charges and expenses incident thereto, to be paid by 
the Collector, namely :— 

(a) the costs of such investments as aforesaid ; 
(It) the costs of the orders for the payment of 
the interest or other proceeds of the secu¬ 
rities upon which such moneys are for the 
time being invested and for the payment 
out of Court of the principal of such 
moneys, and of all proceedings relating 
thereto, except such as may be occasioned 
by litigation between adverse claimants. 

This section lays down the duty of the Court after the money is 
deposited in Court, in cases where the money cannot be paid away be¬ 
cause the claimant is not absolutely entitled to it, that is, in case ( b ) men¬ 
tioned in p. too ante. The scope of this section was discussed in Mrinalini 
Dasi v. Abinash Chandra Dutt (1910), 14 C. W. N. 1024, where it was 
explained that the Legislature intended by it, that the protection enjoyed 
by reversionary heirs when land is in the bands of limited owners should 
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not by reason of the acquisition alone be completely withdrawn ; and 
Kelland v. Fulford 0877, 6 Ch. D. 491 was followed, in which it was 
declared that, where land has been converted into money by reason of its 
acquisition, the money remains impressed with the character of real 
estate ; in other words, till the money passes into the hands of a person 
absolutely entitled thereto, there is a constructive reconversion of it into 
land. KellamVs case followed the earlier cases Re Stewart\ Ex parte 
Cramer (1852), 1 Smale and Giffard 32; Ex parte Walker ( 1853), 1 
Drewry 508 ; and In re Harrop's Estate (1857), 3 Drewry 726. In the 
first of these three cases it was declared, “where money is paid into 
Court, the produce of real Estate converted by the compulsory powers of 
these Acts, it remains in Court subject to the rights of the parties interest¬ 
ed in it, to have it re-invested in land ; and it is to be considered as 
money or personal Estate in this Court subject to a trust to be invested 
in land, and therefore impressed with the quality of real Estate.” That 
principle had been adopted in London and N. IV. Rail Co. v. Corpora, oj 
Lancaster^ (1851) 15 Beavan 2?. 

It was held in Gobindaranee Dasee v. Brindaranee Dasee (1908), 35 
Cal. 1104; 12 C. W. N. 1039, that until the compensation money is 
deposited in the Court, the Court cannot proceed to deal with it under 
this section. 

Sub-section ( 1 ). — Belonged to any person who had no power to 
alienate the same. That is to say, before the acquisition by Government. 
Person “entitled to act,” see s. 3 (g), proviso (iv). A guardian of a minor 
and the committee or manager of a lunatic or idiot can alienate with leave 
of the Court, but not otherwise. Under the English Act it was held that 
“executors and administrators” mean only executors and administrators 
who are seized, possessed of, or entitled to land or any estate or interest 
therein. In re Barrow-in-Furness Corporation , [1903 1 , 1 Ch. 339. 

Where the land belonging to a Mohammedan family governed by the 
Marumakatayam law was acquired, and the compensation was deposited 
in Court, and claims to it were made, it was held that this section did not 
apply, because the land belonged to the tarwad and the tarwad had power 
to alienate it. Mahammad Ali v. Ahammed All , (1902) 26 Mad. 287. 

Clauses (a) (6). — When the land belongs to persons incompetent 

to alienate, the Court is bound to order the investment of the money in 
the purchase of other lands or pending such purchase in Government or 
other approved securities. The investment under cl. (a) would be 
permanent, that under cl. ( b) only provisional and temporary. The order 
under clauses ( a) and {&) may be made in the award. Shiva Rao v. 
Nagappa ^1905), 29 Mad. 1 1 7. Such investment was made where the 
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ant in possession was a Hindu female with only a life estate in the 
acquired, and where the reversioners objected that the whole of the 
compensation should not be made over to her altogether.— Sheo Rattan 
Rai v. Mohri , (1899) 21 All. 354. So also, where the land acquired was 
held by two Hindu widows, who had only the ordinary widow’s life estate 
therein. Sheo Prasad Singh v. Jaleha Kunwar , (1901) 24 All. 189. 
Properties set apart for charities are primd facie inalienable ; and where 
such properties are acquired, the award may direct investment of the 
compensation money in Government securities. Shiva Rads case, cited 
above. 


Money which is to be invested in the purchase of land can be ordered 
by the Court in a proper case to be employed in erecting new buildings 
on land already settled to the same uses ; but the Court will not sanction 
its being laid out in repairs, or in permanent improvements not placing 
new Buildings on the land. Drake v. Trefusis*, (1875) 10 Ch. App. Cas. 
3^4. Yet it was held that such money might be spent in building or 
re-building houses on the estate, if beneficial to the estate. In re Leigh's 
Estate , (1871) 6 Ch. App. Cas. 887. And such money was allowed for the 
repairs of rectory buildings. Ex parte Rector of Grimoldby, (1876) 2 Ch. 
D. 225. 


The Government of Inuia has laid down that—“Investments under 
Sections 32 and 33 of the Act of money deposited in Court should be 
arranged for, in the case of purchase of Government securities, in com¬ 
munication between the Court and the Civil Accountant-General con¬ 
cerned, and purchases of land should be effected under the Court’s orders 
through the Collector or other Revenue authority of the Province.” 
Resolution No. 2209-A (Finance and Commerce Department) of 10 May 
1895. 

Payment of interest dr>c. — Payment must be made to the persons who 
would for the time being have been entitled to possession of the land ; 
but they cannot get more than such interest &c. Keramat Ali. v, 
Suttochurn Ghosal , 1 864 -, W. R. 329 (decided under the old law). 

Where a parish burial-ground which had been closed for burials was 
acquired, and the compensation money was paid into Court, it was held 
that, as long as it remained there, the rector of the parish was entitled 
to the dividends from it. Ex parte Rector of Liverpool , (1870) n Eq. 
IS ; Ex parte Rector of St. Martin's Birmingham , (1870) 11 Eq. 23. 

Money improperly paid away. — In JVobin Kali Debi v. Banalata 
Debi (1905), 32 Cal. 921, it was held that where the Judge ordered pay¬ 
ment of the compensation money to A and it was paid, and afterwards 
on the application of B cancelled that order but refused to order a 
refund, the Judge could order a refund and could take adequate steps 
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But in Gobiiidaraliens case cited above, where 
compensation money had been paid by the Collector to a 
claimant before a reference was made to the Judge, it was held that the 
Judge had no power to order a refund. The circumstances of those 
two cases were different, but those decisions were deeemed somewhat 
conflicting in Mrinalini DasPs case cited above, though the question 
whether the Judge can order a refund of money improperly paid away 
was left undecided. 


Mrinalini DasPs case was an ordinary suit in the Civil Court, 
brought by Hindu reversioners to compel the repayment into Court of 
certain . compensation money drawn out by a defendant who, having 
purchased the right of a Hindu widow in the land acquired, had only a 
limited interest therein. It did not fall within this section but, as it was 
decided according to the intention of this section, it may be cited here. 
The High Court held that, when a Civil Court gives a declaration, that a 
person has a qualified interest in the property acquired but has under the 
pretence of absolute ownership taken money which he would not in view 
of this section have been entitled to take, the Court has the power to 
render its declaration effective—relying on London and N. W. Rail. Co. 
v. Corpora, of Lancaster (1851) i 5 Beevan 22 ; and that, although the 
defendant had successfully evaded this section, the Court had ample 
authority to protect the reversionary heir. It therefore ordered that the 
money should be brought back into the Court to be dealt with according 
to the provisions of this section. 

Ultimate application of the money.— This provision would 
seem to refer more particularly to the preceding clause ( b j. 

Clause (i).— See notes to the preceding clause (a). 

Clause (ii). —“Becoming absolutely entitled.” Trustees of a settle¬ 
ment or will with a power of sale are persons “becoming absolutely en¬ 
titled.” In re Hobson's Trusts , (1878) 7 Ch. D. 708. Trustees of a 
charity, who had power with the consent of the bishop to sell the charity 
land and to give a full discharge for the money paid therefor, were held 
to be “absolutely entitled” under the English Act. In re Lord Mayor 
of Sheffield cS r*c., [1903] 1 Ch. 208. Where land belonged to an infant 
subject to his mother’s right of dower, and the compensation money was 
paid into Court, it was held that she was entitled to have the value of 
her right of dower as awarded paid to her out of the fund in Court. In 
re HalPs Estate , (1870) 9 Eq. 179. 

Sub-section (2). — This deals with the costs of investments, and 
the Collector is liable to pay all the costs mentioned in clauses (a) and 
(b) after the acquisition is completed and until the requisite investments 
r payments are made for the benefit of the persons concerned ; so held 
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<^md?£Pe Clark, [1906], 1 Ch. 615, and another case cited there : but not 
the costs of a subsequent re-investment or re-arrangement. Trustees of 
Thavids Charity [1905], 1 Ch. 403. 

Clause (a).— Where certain charity land was acquired by a corpora¬ 
tion, and the price was paid into Court, the corporation was ordered to 
pay the costs of a petition for investment In re Leeds Grammar School, 
[1901] 1 Ch. 228. Similarly in In re Lathropp's Charity, (1866) L. R., 
1 Eq. 467. Where the compensation is paid into Court and an interim 
investment is made, the costs payable by the acquirers of the land for 
the investment include the increased cost of brokerage and other charges 
occasioned thereby. In re Gaselee, [1901] 1 Ch. 923. 

Clause (£).—Where the compensation was paid into Court and invest¬ 


ed in securities, and the persons absolutely entitled thereto applied 
afterwards for payment of the proceeds of the sale of the securities, the 
costs payable by the acquirers of the land include the brokerage on the 
sale. In re Magdalen College, [1901] 2 Ch. 786. 


33 When any money shall have been deposited 

in Court under this Act for any 

Investment of money . .. j • 

deposited in other cause other than that mentioned in 

the last preceding section, the Court 
may, on the application of any party interested or 
claiming an interest in such money, order the same 
to be invested in such government or other approved 
securities as it may think proper, 

and may direct the interest or other proceeds of 
any such investment to be accumulated and paid in 
such manner as it may consider will give the parties 
interested therein the same benefit therefrom as they 
might have had from the land in respect whereof 
such money shall have been deposited or as near 
thereto as may be. 

The last section has reference to the case of an owner who is incom¬ 
petent to alienate the land. This section refers to any other case in 
which the compensation-money has been deposited in Court. Under 
this section the Court may, on the application of any person interested 
or claiming to be interested, order the investment of the money in 
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^ .y^j^rnment or other approved securities. Such an application may, 
for instance, be made by a reversioner or a remainder-man, who is in¬ 
terested in the money, though a tenant for life or other owner having a 
limited interest might fully represent the property for the purpose of its 
acquisition. 


Where property was held for a term to secure an annuity for lives, 
and on the termination of the lives the annuitant was in possession and 
the reversioner was unknown, and the property was then acquired, the 
Court directed the compensation to be invested and the interest to be 
paid out. In re Harris , [1901] 1 Ch. 931. 

For the Court’s procedure in making the investment, see note to s. 32, 
clauses (a) and (£). 


Payment of interest. 


34. When the amount of such compensation is 
not paid or deposited on or before 
taking possession of the land, the 
Collector shall pay the amount awarded with interest 
thereon at the rate of six per centum per annum from 
the time of so taking possession until it shall have 
been so paid or deposited. 


Ordinarily the Collector will not take possession until he has made 
his awad (s. 16', and on making an award he is bound to pay or deposit 
the compensation money at once (s. 31). But under s. 17 he may in 
urgent cases take possession before he has made his award, and in such 
a case he must pay interest on the compensation money from the time 
when he took possession up to the date of payment or deposit. No 
inteiest is payable after the money has been deposited in Court. 


PART VI. 

Temporary Occupation of Land. 

35. (/) Subject to the provisions of Part VII of 

this Act whenever it appears to the 

Temporary occupa- 1 L 

tion of waste or arable Local Government that the tempo- 

land. Procedure when . * 

difference as to com- rary occupation and use of any 

pensation exists. ^ 

waste or arable land are needed for 



MiN/sr^ 



TEMPORARY OCCUPATION ON LAND. 


<' any public purpose, or for a Company, the Loca 
Government may direct the Collector to procure the 
occupation and use of the same for such term as it 
shall .think fit, not exceeding three years from the 
commencement of such occupation. 

( 2 ) The Collector shall thereupon give notice in 
writing to the persons interested in such land of the 
purpose for which the same is needed, and shall, for 
the occupation and use thereof for such term as afor- 
said, and for the materials (if any) to be taken there¬ 
from, pay to them such compensation, either in a 
gross sum of money, or by monthly or other periodi¬ 
cal payments, as shall be agreed upon in writing 
between him and such persons respectively. 

(•5) In case the Collector and the persons inter¬ 
ested differ as to the sufficiency of the compensation 
or apportionment thereof, the Collector shall refer 
such difference to the decision of the Court. 


,( pL 


These provisions relate only to waste or arable land, and only such 
land can be occupied temporarily. Tnere must apparently be an 
agreement in writing in all cases ; and it would be well to describe 
precisely therein the tenures and areas which each person interested 
will eventually be entitled to recover. The temporary occupation will • 
not apparently interfere with the liability of the persons settled with to 
pay the land revenue as before. 

36. (7) On payment of such compensation, or on 

Power to enter and executing such agreement, or on 
condensation 31 °on T e d making a reference under section 35, 
storation. the Collector may enter upon and 

take possession of the land, and use or permit the 
use thereof in accordance with the terms of the 
said notice. 

( 2 ) On the expiration of the term, the Collector 
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' "^all make or tender to the persons interested com¬ 
pensation for the damage (if any) done to the land 


and not provided for by the agreement, and shall 
restore the land to the persons interested therein : 


Provided that, if the land has become permanently 
unfit to be used for the purpose for which it was used 
immediately before the commencement of such term, 
and if the persons interested shall so require, the 
Local Government shall proceed under this Act to 
acquire the land as if it was needed permanently for 
a public purpose or for a Company. 

Sub-section ( 2 ).—The land must be restored on the expiration of 
the term agreed upon, unless it has become permanently unfit for the 
purpose for which it was formerly used, and the persons interested in¬ 
sist that the Government shall acquire it permanently. 

The Collector must at the same time tender compensation for any 
further damage done, and if the tender is refused, or there is any dispute 
as to the amount of damage, the Collector is bound to refer the matter 


to the Court under the next section. 

Proviso.— The persons interested cannot compel the Government 
to acquire the land permanently or forego its occupation until the ex¬ 
piration of the temporary occupation, and not then unless the land has 
been rendered permanently unfit for its former use. 

If the Government refuse to complete the acquisition, a suit for com¬ 
pensation must be brought within one year from the date of the refusal— 
Act XV of 1877, Sched. II. Art. 18. 


37. In case the Collector and persons interested 
differ as to the condition of the land 

Difference as to con- , x1 . .. P 

dition of land. &t the expiration of the term, or as 

to any matter connected with the 
said agreement, the Collector shall refer such differ¬ 
ence to the decision of the Court. 


This section provides for a reference to the Court, when there is a 
difference between the Collector and the persons interested (i) as to the 
condition of the land at the expiration of the term, or (2) as to any 
matter connected with the agreement. The former would seem to include 
' a difference as to the permanent unfitness of the land for its former use, 
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Acquisition of Land for Companies. 

38 - ( 1 ) Subject to such rules as the Governor- 

„ General of India in Council may 

Company may be . # ... 

authorized to enter from time to time prescribe in this 
and survey. L 

behalf, the Local Government may 
authorize any officer of any Company desiring to 
acquire land for its purposes to exercise the powers 
conferred by section 4 . 

( 2 ) In every such case section 4 shall be construed 
as if for the words “ for such purpose ” the words 
“ for the purposes of the Company” were substituted ; 
and section 5 shall be construed as if after the words 
“the officer” the words “of the Company” were 
inserted. 

Even where a company has power under its own Act to acquire land, 
the Government can take steps to acquire land for it under this Act. 
Ezra v. Secretary of State, (1902) 30 Cal. p. 74 ; 7 C. \V. N. p. 268. 

For special provisions regarding Railway Companies see the Indian 
Railways Act, IX of 1890, ss. 7—12 , post. 

By the Indian Tramways Act, XI of 1886, s. 6, the Local Government 
may pass an order authorizing the construction of a tramway ; and may 
by s. 7 (2) ( b ) provide in the order for the acquisition by the promoter of 
land for the purposes of the tramway. By s. 7 (3) the Local Government 
may, in the order for the acquisition of land for the purposes of a tram¬ 
way of which the promoter is not a company, direct that land may be 
acquired for the promoter under the provisions of this Act, in the same 
manner and on the same conditions as it might be acquired for the 
purposes of the tramway if a company were the promoter. Act III. 
B. C. of I883 provides for the making of tramways in Bengal. 

39 - The provisions of sections 6 to 37 (both in- 
Previous consent of elusive) shall not be put in force in 

SSSTTSSSf to acquire land for any Com- 

mont necessary. pany, unless with the previous eon- 
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“Sent of the Local Government, nor unless the Com¬ 
pany shal 1 have executed the agreement hereinafter 
mentioned. 


The consent should be given, but it need not be express nor formulat¬ 
ed in terms. Ezra v. Secretary of State, (1902) 30 Cal. p. 72 : 7 C. W. 
N. p. 271. For the position of the Company in such proceedings, see s 50 


40. (7) Such consent shall not be given unless 

the Local Government be satisfied, 

Previous enquiry. 

by an enquiry held as hereinafter 

provided,— 

(a) that such acquisition is needed for the 
construction of some work, and 

(b) that such work is likely to prove useful to 

the public. 

(2) Such enquiry shall be held by such officer and 
at such time and place as the Local Government 
shall appoint. 

(3) Such officer may summon and enforce the 
attendance of witnesses and compel the production of 
documents by the same means and, as far as possible, 
in the same manner as is provided by the Code of 
Civil Procedure in the case of a Civil Court. 

Sub-section (1). The scope of this section was explained in Ezra 
v. Secretary of State, (19^5) 3 ^ Cal. 605 ; 9 C. W. N. 454; 1 Cal. Law 
Journ, 227. There certain land was acquired for the Bank of Bengal, 
and the owner of the land objected to the procedure under this section, 
and contended that he ought to have received and did not receive notice 
of the enquiry, and that it was conducted behind his back. The Privy 
Council observed : — 

“Now, upon the face of this enactment, there is no provision require- 
ing or implying the presence or the knowledge of the owner of the land. 
The theory of the section would seem to be that the Government through 
its officer is to direct its attention to public interests, and it is significant 
that neither promoter on the one hand, nor possible objector on the 
other, is mentioned in the section. This does not imply that the officer 


MINlSr^ 



ENQUIRY REGARDING LAND FOR COMPANY. 


<SL 


to disregard the existence of adverse rights, and the word “needed” 
implies this. But the standpoint is that of public interest, and the 
Government is given control of the enquiry, for this is all that is meant 
by its being empowered to appoint time and place ; and all this derives 
the more significance from the fact that the Act, both in this stage and 
in the subsequent enquiry into value, takes the initiative out of the hands 
of the Company and puts it in the hands of the Government. That the 
nature of the first enquiry is in no sense litigious, and that the owners 
of the land are purposely ignored as parties, is strongly shown by the 
anxious provisions made as regards the second enquiry, for which (see. 9) 
“public notice” is to be given calling for claims for compensation 
and requiring all persons interested in the land to appear at a time and 
place specified.” Hence their lordships disallowed‘the owner’s objections, 
holding that, in view of the true nature of the section, no exception 
could be taken to the adequacy of the proceedings at the first enquiry. 

Sub-section ( 2 ). When the same case was before the High Court 


in appeal, it was explained—'1902) 30 Cal. p. 75 ; and 7 C. W. N. p. 268 
“The enquiry which is required under sub-section 2 is for the purpose of 
satisfying the Local Government. The application which is made to the 
Local Government is made by the company on the allegation that the 
acquisition is needed for the construction of some work. The Company 
therefore has to satisfy the Local Government as to the reality and bona 
fides of the said allegation. It has also to satisfy the Government, and 
the Government is to satisfy itself, that the work which is proposed to be 
constructed is likely to prove useful to the public. The only parties 
concerned in this enquiry are the Government on one side, which has to 
be satisfied, and the Company which has to furnish materials for the • 
purpose of satisfying the Local Government.” 

Sub-section ( 3 ). I.n the same case the High Court (30 Cal. pp. 76, 

77 ; 7 C. W. N. p. 269) laid down that the enquiry is not a judicial en¬ 
quiry; it is not intended to give all persons interested in the land an oppor¬ 
tunity of attending and making objections. The enquiry is of a special 
nature, limited to a particular object. “Sub-section 3, in empowering the 
said officer to summon witnesses &c., contemplates only the possibility of 
his having to take evidence on behalf of the party who is principally con¬ 
cerned in that particular enquiry, namely, the company. The time and 
place, which are appointed, are for the purpose of enabling the company 
to produce its evidence or to place materials for the satisfaction of the 
officer.” N 
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Such officer shall report to the Local Gov¬ 
ernment the result of the enquiry, 

Agreement with T 

Secretary of State in and, if the Local Government is 
satisfied that the proposed acquisi¬ 
tion is needed for the construction of a work, and that 
sucli work is likely to prove useful to the public, it 
shall, subject to such rules as the Governor-General 
of India in Council may from time to time prescribe 
in this behalf, require the Company to enter into an 
agreement with the Secretary of State for India in 
Council, providing to the satisfaction of the Local 
Government for the following matters, namely ;— 


(7) the payment to Government of the cost of the 
acquisition ; 

( 2) the transfer, on such payment, of the land to the 
Company ; 


( 3) the terms on which the land shall be held by the 

Company ; 

(4) the time within which, and the conditions on 

which, the work shall be executed and maintain¬ 
ed ; and 


(5) the terms on which the public shall be entitled to 
use the work. 


By this Part land may be compulsorily acquired by companies for 
works of public utility with the previous sanction of the Local Government, 
subject to such rules as the Governor-General of India in Council may 
from time to time lay down ; but such sanction is not to be given, unless 
after enquiry the Local Government is satisfied that the acquisition is 
necessary for the construction of a work of public utility, and the com¬ 
pany execute an agreement specifying, amongst other matters (enumerated 
in this section), the terms on which the public shall be entitled to use the 
work. No rules appear to have been prescribed by the Governor- 
General under this section. 
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42. Every such agreement shall, as soon as may 

Publication of agree be after its execution, be published 
ment * in the Gazette of India, and also in 

the local official Gazette, and shall, thereupon (so far as 
regards the terms on which the public shall be entitled 
to use the work) have the same effect as if it had 
formed part of this Act. 

The provision of sections 39 to 42, both 
inclusive, shall not apply, and the 
corresponding sections of the Land 
Acquisition Act, 1870, shall be 
deemed never to have applied, to 
the acquisition of land for any Railway or other 
Company, for the purposes of which, under any agree¬ 
ment between such Company and the Secretary of 
State for India in Council, the Government is, or was, 
bound to provide land. 

This section exempts from the operation of this part of the Act cases 
in which, under agreement with the Secretary of State for India in 
Council, the Government is bound to provide land for any Railway or 
other company. Accordingly such land is to be tieated as acquired on 
behalf of Government. 

The corresponding sections of Act X of 1870 are 47 to 50. 


43. 


Sections 39 to 42 not to 
apply where Govern¬ 
ment bound by agree¬ 
ment to provide land 
for Companies. 


44. In the case of the acquisition of land for the 

How agreement be- purposes of a Railway Company, 

tween Railway com- ^he existence of such an agreement 
pany and Secretary of \ ° 

state may bo proved. as j s mentioned in section 43 may 
be proved by the production of a printed copy thereof 
purporting to be printed by order of Government. 
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Service of notices. 


Miscellaneous. 

45. (i) Service of any notice under this Act 

shall be made by delivering or ten¬ 
dering a copy thereof signed, in the 
case of a notice under section 4, by the officer therein 
mentioned, and, in the case of any other notice, by 
or by order of the Collector or the Judge. 

(2) Whenever it may be practicable, the service 
of the notice shall be made on the person therein 
named. 


(3) When such person cannot be found, the service 
may be made on any adult male member of his family 
residing with him ; and, if no such adult male mem¬ 
ber can be found, the notice may be served by fixing 
the copy on the outer door of the house in which the 
person therein named ordinarily dwells or carries on 
business, or by fixing a copy thereof in some conspi¬ 
cuous place in the office of the officer aforesaid or of 
the Collector or in the Court-house, and also in some 
conspicuous part of the land to be acquired : 

Piovided that, if the Collector or Judge shall so 
direct, a notice may be sent by post, in a letter 
addressed to the person named therein at his last 
known residence, address or place of business, and 
registered under Part III of the Indian Post Office 
Act, 18(36, and service of it may be proved by the 
production of the addressee’s receipt. 

The Judge'’ here obviously means the Court mentioned in s. 20. 

Part III of the Indian Post Office Act, XIV of 1866, related to 
“registered letters”; it is now replaced by ss. 28 and 29 of the Indian 
Post Office Act, VI of 1898. 





4 *-] COMPLETION OF ACQUISITION NOT COMPULSORY 

46. Whoever wilfully obstructs any person in 
Penalty for obstruct- doing any of the acts authorized by 


ing acquisition of land. see ti 0 n 4 OP section 8, 01' wilfully, 
fills up, destroys, damages or displaces any trench or 
mark made under section 4, shall, on conviction before 
a Magistrate, be liable to imprisonment for any term 
not exceeding one month, or to fine not exceeding 
fifty rupees, or to both. 


47. If the Collector is opposed or impeded in 

Magistrate to enforce ' taking possession Under this Act of 
surrender. an y land, he shall, if a Magistrate, 

enforce the surrender of the land to himself, and, if 
not a Magistrate, he shall apply to a Magistrate or 
(within the towns of Calcutta, Madras and Bombay) 
to the Commissioner of Police, and such Magistrate 
or Commissioner (as the case may be) shall enforce 
the surrender of the land to the Collector. 


48. 


Completion of acqui¬ 
sition not compulsory, 
)ut compensation to 
)e awarded when not 
jompleted. 


(/) Except in the case provided for in section 
36, the Government shall be at 
liberty to withdraw from the ac¬ 
quisition of any land of which posses¬ 
sion has not been taken. 

(2) Whenever the Government withdraws from 
ny such acquisition, the Collector shall determine the 
mount of compensation due for the damage suffered 
y the owner in consequence of the notice or of any 
•rpceedings thereunder, and shall pay such amount 
o the person interested, together with all costs 
easonably incurred by him in the prosecution of the 
iroceedings under this Act relating to the said land. 
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(3) The provisions of Part III of this Act shall 
apply, so far as may be, to the determination of the 
compensation payable under this section. 


The object of this section is to prevent the introduction into this 
country of the English rule that a notice to treat is held to be a statuteable 
agreement, upon which, if not duly carried out, an action for damages 
and a mandamus may be sustained .—Morgan v. Metropolian Rail. Co , 
(1869) L. R., 3 C. P., 553; 4 ibid. 97. 

As long as possession is not taken (except under s. 36), the Govern¬ 
ment is at liberty to withdraw from the acquisition, even though the 
Collector has made an award, and the award in that event has no binding 
effect. Ezra v. Secretary of State , (1902) 30 Cal. pp. 85, 86 ; 

7 C. W. N. p. 276. But it is compulsory on Government to complete the 
acquisition if possession has been taken of the land. 

The compensation due under sub-section (2) will ordinarily fall under 
the fifth and sixth clauses of s. 23 (r). The owner may have gone to ex¬ 
pense in changing his residence or place of business, or he may have 
been unable to use the land to the best advantage, in consequence of 
the notice. 

If the peison interested is dissatisfied with the Collector’s decision 
as to the amount payable, he may by sub-section (3) have the matter 
referred for the determination of the Court under Part III. 


49. (/) The provisions of this Act shall not be 

put in force for the purpose of 

ofhoule or° n b«iiLfr rt aC( l uiri,l g a P a rt only of .any house, 
manufactory or other building, if 
the owner desire that the whole of such house, 
manufactory or building shall be so acquired : 

Provided that the owner may, at any time before 
the Collector has made his award under section 11, 
by notice in writing, withdraw or modify his express¬ 
ed desire that the whole of such house, manufactory 
or building shall be .so acquired : 

Provided also that, if any question shall arise as 
to whether any land proposed to be taken under this 



ACQUISITION OF PART OF BUILDING. 



Act does or not form part of a house, manufactory or 
building within the meaning of this section, the Coll¬ 
ector shall refer the determination of such question 
to the Court and shall not take possession of such 
land until after the question has been determined. 

In deciding on such a reference the Court shall 

CD 

have regard to the question whether the land propos¬ 
ed to be taken is reasonably required for the full and 
unimpaired use of the house, manufactory or building. 

(. 2 ) If, in the case of any claim under section 23, 
sub-section (L), thirdly, by a person interested, on 
account of the severing of the land to be acquired 
from his other land, the Local Government is of 
opinion that the claim is unreasonable or excessive, it 
may, at any time before the Collector has made his 
award, order the acquisition of the whole of the land 
of which the land first sought to be acquired forms 
a part. 

(3) In the case last hereinbefore provided for, no 
fresh declaration or other proceedings under sections 
G to 10, both inclusive, shall be necessary ; but the 
Collector shall without delay furnish a copy of the 
order of the Local Government to the person in¬ 
terested, and shall thereafter proceed to make his 
award under section 11. 

Sub-section (1), Proviso (i ) —After expressing bis desire that the 
whole of a house, manufactory or building should be taken under the 
Act, the owner may withdraw or modify that desire at any time before 
the Collector has made his award ; but in Khar she dji Nusserwanjcc v. 
Secretary of State , (1866) 5 Bom. Rep., O. C. 98, it was held that the 
owners of a mill, by appointing an arbitrator before they made any claim 
under the section, had waived any irregularity and precluded themselves 
from claiming to have the whole manufactory taken. 
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n England it has been held that, where a land-owner built on land 
after a notice to treat, he could not insist that the house should be 
acquired. Liitler v. Rhyl Improvement Commissioners, W. N. (1878), 
p. 219. See the seventh clause of s. 24. 

Proviso (it). This sets at rest a conflict under the old law, debated 
in Taylor v. Collector of Purneah, (1887) 14 Cal. 423; Ramalakshmi v. 
Collector of Kistna , (1892) 16 Mad. 321 ; and Khairati Lai v. Secretary 
of Stale , cited below. The Collector must refer the question for the 
determination of the Court, and he must not take possession of any part 
of the land until the question has been determined, because, should the 
decision be against the Government, the Government might wish to 
withdraw from the acquisition under s. 48. And if the decision is appeal¬ 
ed against, he should wait until the appeal has been determined. 

When the whole premises must be taken. Whether the land 
proposed to be taken is reasonably required for the full and unimpaired 
use of the house, manufactory , or building this is the test whether the 
whole is'to be taken instead of the part proposed. The Madras High 
Court has laid the buiden of proof on the Government as the acquirer ; 
it held that, when a public body seeks to acquire any portion of a block 
of buildings which is structurally connected with the main block, the 
burden is on that body to show that the portion is not “ reasonably 
required for the full and unimpaired use of the house.” Venkataratnam 
Naidu v. Collector of Godavari , (1903) 27 Mad. 350. See Cow per 
Essex's case, p. 54 ante. This test is a question of fact depending upon 
the particular circumstances of each case ; and if the land proposed to be 
taken is not a house, manufactory or building in the literal sense, and if 
it is not reasonably required for the full and unimpaired use of a house, 
manufactory or building, it cannot be considered as part of it. Nita Ram 
v. Secretary of State, ( 1 908), 30 All. 1 76. 

Similar words are used in the Lands Clauses Consolidation Act, 1845, 
s. 92.—“ No party shall at any time be required to sell or convey to the 
promoters of the undertaking a part only of any house or other building 
or manufactory, if such party be willing and able to sell and convey the 
whole thereof.” And the Allahabad High Court has said in Khairati 
Lai v. Secretary of State, (1889) 11 All. 378,—'“ We are perfectly satisfied 
that the correct interpretation of s. 55 (of Act X of 1870) [now the first 
paragraph of this section] is the same as the interpretation that has been 
put on the corresponding section 92 of the Lands Clauses Consolida¬ 
tion Act.” 

The cases that have been decided in England may be considered 
separately with reference to (1) the house, (2) the manufactory, and (3) 
other buildings. At the same time the following caution should be borne 


•] WHEN WHOLE PREMISE MUST BE TAKEN. 

i,—“The cases which have been decided upon this provision 
have already gone far enough. In my experience Companies have rather 
been the victims of the Statute than individuals. At the same time I am 
quite disposed to adhere to the rule which has been laid down, that it 
shall be construed liberally for the owner of property.” Pei ' the LORD 
Chancellor, in Reddin v. Metropolitan Board of Works , (1862) 31 L. 
J., Ch. 660. See also notes to s. 23, clause (3). 

House.—This word is to be read in its ordinary and legal sense. 
Grosvenor v. Hampstead Junction Rail. Co ., (1857) L. J., 26 Eq. 73 1 * 
It ought to be construed reasonably and fairly, having regard to this, 
that the intention of the section is to give protection to persons whose 
property is taken away from them against their will, so that no person 
should be required to part with a fraction only of that which ought to be 
regarded as a unit, when he might be very materially prejudiced by 
having left on his hands certain fractions only of that unit, not capable 
of being used efficiently when one fraction has been taken away from it. 
Richards' case cited below. 

Any structure adapted for one occupation or purpose is a house ; but 
it is not necessary that the structure should be adapted exclusively or 
primarily for purposes of residence. It is essential that the structure 
should be adapted for one occupation or purpose ; and if, as a fact, it is 
held in one occupation, it makes no difference that it is held under differ¬ 
ent titles.— Seigenbcrg v. Metropolitan District Rail . Co., (1883) 49 L. T. 
554. Houses in course of construction are houses within the meaning 
of the section. Alexander v. West End of London &*c. Rail Co ., (1862) 
31 L. J., Ch. 500. 

This question was fully discussed in Richards v. Swansea Improvement 
and Tramways Co ., (1878, 9 Ch. D. 425. There the plaintiff was owner 
of a lease-hold house and buildings and of five freehold cottages abutting 
on the back of the house and buildings. He used the house as a dwell¬ 
ing house and shop, and the buildings behind it as a candle manufactory 
candle store, bread store and provision store ; and one of the cottages had 
been turned into a store-house, been made to communicate with the 
house and buildings and was used as a back entrance to them. It was 
held that the whole block of buildings formed one “house”, and that “house” 
may include business premises. James, L. J., said,—“According 
to my view a house is not the less a house because it is a public 
house or an inn ; that is not the less a house because it comprises 
or is used for the purpose of a shop, or because it comprises or 
is used for the purpose of a workshop or storehouse: Then, this 
being a house, all connected with one course of occupation and 
user, the plaintiff uses some of the rooms fur living in, first in his 
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^gwn person, and afterwards by his servants ; he uses other 
parts of it for selling goods, other parts for making bread, other parts for 
making candles, other parts for grinding corn, and other parts for stables, 
in which the horses are lodged that he finds it covenient to use.” Cripps’ 
Law of Compensation, 5 th edn, 34, 35. 

The word ‘house’ is used in its legal sense and comprises more than 
the actual structure, and includes land which, being necessary for the 
convenient use and occupation of the house, would pass by a devise of 
the house.— Steele v. Midland Rail. Co., (1866,) L. R., 1 Ch. App. 275. 
It comprises not only the courtyard, but also the office-houses and 
garden and all that is necessary to the enjoyment of the house, if within the 
same ambit or circuit, whether attached to the main building or not, 
and though purchased subsequently to the erection of the main building. 
Governors of St. Thomas 5 Hospital v. Charing Cross Rail. Co., (1861) 
30 L. J., Ch. 395. 

The garden, which is a piece of land attached tu a house for the con¬ 
venient use and occupation of the house is in all cases part of such house 
Cole. v. West London Rail. Co., (1859) 28 L. J., Ch 767 ; Hewson v. 
London and South Western Rail Co., (i860), 2 L T., 369. When a 
railway intersected a garden and orchard attached to a mansion, the 
company was held bound to take the entire property. King v. Wycombe 
Rail. Co., (i860} 29 L. J. Ch. 462. Land, designed to be a garden to an 
unfinished house, is part of such house. Grosvenor v. Hampstead Junc- 
tion Rail. Co., (1857) 26 L. J. Ch. 731. Alexander v. Crystal Palace 
Rail. Co., ("1862) 31 L. J., Ch. 500 ; Cripps’ Law of Compcnuiiio?i , 5th. 
edn. 35. Where a paddock was attached to a house and garden and 
the back road to the house passed through the paddock to a public road 
beyond, the paddock was held to be part of the house. Barnes v. Southsea 
Rail. Co., (1884) 27 Ch. D. 536. If the ground can fairly be considered 
part of the house as a residence, it is immaterial that part of it may be 
used for business purposes, as c. g. a nursery garden. Salter v. Metro¬ 
politan District Rail. Co., (1870J L. R., 9 Eq. Ca. 432. A vacant piece 
of land in front of a public-house, which had always passed with the lease 
of the house and formed the only means of approach for vehicles, was 
held to be part of the house. Marson v. London, Chatham and 
Dover Rail. Co., (1868) L. R.,6Eq Ca. 101. 

But the word ‘house’ does not include land, which is not necessary 
for the convenient use and occupation of the house, but which is only 
subsidiary to or necessary for the personal use and convenience of the 
owner or occupier. Thus it was held that six and a quarter acres, with 
a cow-house, loose-box and cottage, on the other'side of the road 120 
yards distant were not part of the‘house’. Steel v. Midland Rail. Co., 
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L. R., i Ch. App. 275. Ferousson v. London, Brighton &>c. Bait. 
Co., (1864) 33 L- J-, Ch. 29. The test is, would the land required pass 
in a conveyance of the house as a part of the appurtenances. Fergusson 
v. London , Brighton &*c Bait Co ., (1864) 2 N. R. 503, 506 ; Smith v if/ar- 
tin 2 Wms. Saun. 500. Where the owner of a house had bought land on 
the further side of a private road, and had erected thereon stables, a 
coach-house, two cottages, greenhouse &c., it was held that the stables 
&c. were not part of the house, and would not have passed under a 
conveyance of the house. Kerford v. Seacombe &c. Bail. Co., (1888,) 57 
L . J., Ch. 270 ; Cripps 5 Law of Compensation, 5th edn. 36. 

Similarly it was held in India in Khairati Lai v. Secretary of State, 
(1889) 11 AH. 378, where the Government took some of the out-offices 
and some of the land in the cl limant’s compound, that, as the owner 
objected, the Government could not take the out-offices or that portion 
of the compound which it did take, unless it took the whole. That case 
was decided under the former law, and the Allahabad High Court 
distinguished it in Nita Bam v. Secretary of State (1908), 30 All. 1 76 ; 
and held that, where a small piece of land at one corner at the extreme 
end of a gatden, used in connexion with a house, was wanted, it was not 
necessary to acquire the whole premises. 

Manufactory. This word is only applicable to a place where some 
manufacturing process is carried on, and it includes premises, where 
there is no house or building, but yet where a manufacture is carried on. 
It does not matter if different processes of different manufacture, pro¬ 
ducing different results, are carried on ; for “where the whole business 
is carried on by one person under one body of servants and with one 
capital, the mere fact of different articles being manufactured on the 
premises produced by different processes does not make those manufac¬ 
turing premises two sets of manufacturing premises but leaves them one.” 
Bichards v. Swansea Improvement &*c. Co., (1878) 9 Ch. D 425, where 
the whole block of buildings was held to constitute one “manufactory 5 * 
also (see p. 123 ante). The collection of dust however was held not to be 
a manufacturing process. Beddin v. Metropolitan Board of Works, 
(1862) 31 L J., Ch. 660. 

Where a manufactory exists, a liberal construction is adopted in 
deciding over what space such manufactory extends. Thus cottages, 
separated from the rest of a manufactory by a road but used as the only 
warehouses in connexion therewith, were held to be part of the manu¬ 
factory. Spaceman v. Great Western Bail. Co., (1855) 26 L. T. (O. S.) 
22. Where a manufactory was partly worked by water-power supplied 
by a reservoir, which reservoir was supplied by a goit into which water 
was turned from a stream at some distance*from the manufactory, and at 
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point, where the goit commenced, there was a weir in the stream 
with shuttles for regulating the flow of water intd the goit, and a resi¬ 
dence for a man to attend to the shuttles, it was held that the weir, 
shuttles, residence and p irt of the goit were part of the manufactory. 
Furniss v. Midland Rail . Co., i860 ) L. R., 6 Eq. Ca. 473. In Sparrow 
v. Oxford S^c. Rail. Co., (1852) 21 L. J., Ch. 731, it was held that land, 
included within the same wall with tinplate works and used for the 
deposit of allies from the works, was part of the manufactory, although 
the two portions of the property were separated by a road over which 
a stranger had a right of way. See also Brook v. Manchester &*c. Rail. 
Co., [1895] 2 Ch. 571 ; (Tripps’ Law of Compensation, 5th edn. 37, 38. 

Similarly, in India it was held that a well in a mill compound, from 
which the mill’s engine was supplied with water, was part of the manu¬ 
factory. Kharshedji Nusseriiianjee v. Secretary of State, (1866) 5 Bom. 
Rep., O. C. 98. 

Other building. These words are not intended to confine the 
word 4 house’ to the actual edifice or structure of the house, but to extend 
the section to other erections which might not fall within the description 
of the word 4 house,’ and to buildings connected with manufactories. 
Grosvenor v . Hampstead Junction Rail. Co. (1857) L. J., 26 Eq. 731 ; 
Richards' case, p 123 a?ite ; Cripps’ Law of Compensation, 5th, edn. 37. 

In India the words ‘other building ’ would seem to have, if possible, 
a wider meaning, for they are added to both 4 house ’ and 4 manufactory,’ 
and not only to 4 house ’ as in the English Act. 

Taking. Besides the actual taking possession of the property 
wanted, it has been held that making a tunnel under, or throwing an 
arch over, a part of a house or other building or manufactory is 44 taking ” 
part of it. Falkner v. Somerset and Dorset Rail. Co., (1873) L. R., 16 
Eq. 458 ; Cripps 5 Law of Compensation, 5th edn. 38. 

Sub-section ( 2 ). In any case in which the Local Government is 
of opinion that the claim for damages on account of severance under 
the third clause of s. 23 (1), is unreasonable or excessive, it may order 
the acquisition of the entire land. See remarks regarding the alternatives 
in Sarat Chandra Bose v. Secretary of State, (1904), 10 C. W. N., 250. 

Sub-section (3) provides that in such a case no fresh declaration 
or other proceedings under ss. 6 to 10 (inclusive) shall be necessary ; 
the Collector will merely furnish a copy of the order of Government to 
the person interested and will then proceed to make his award. But it is 
obvious that the additional land, which it is proposed to acquire, will in 
many cases have to be marked out and measured under s. 8, and it 
will probably be safer to issue, fresh notices under s. 9. 
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^ nder s. 48 the Government may withdraw from the acquisition, if 

required tc take the whole building, provided the Collector has not 
taken possession. 


50. (1) Where the provisions of this Act are put 


in force for the purpose of acquiring 
land at the cost of any fund control¬ 
led or managed by a local authority 


Acquisition of land at 
cost of a local authori¬ 
ty or Company. 


or of any Company, the charges of and incidental to 
such acquisition shall be defrayed from or by such 
fund or Company. 

(2) In any proceeding held before a Collector or 
Court in such cases the local authority or Company 
concerned may appear and adduce evidence for the 
purpose of determining the amount of compensation : 

Provided that no such local authority or Company 
shall be entitled to demand a reference under sec¬ 
tion 18. 

Sab-section (1). See the definitions of “local authority" in the 
Land Acquisition (Mines) Act, XVIII of 1885, s. 16 («?), which is, by 
virtue of s. 17 of that Act and s. 2 (3) of this Act, to be read as part of 
this Act ; and in ss. 3 (28) and 4 (2) of the General Clauses Act, X of 
1897. The charges will, of course, include any costs payable by the 
Collector under s. 27, as well as any expenses incurred under ss. 5, 8, 

9. 11,17, 32,34,35,36,01-4S. 

Sub-section ( 2 ). This is an enabling provision to add to the secu¬ 
rity of local authorities and companies. It does not derogate from the 
right of Government to defend in the Court. The company is entitled 
to appear because it has to pay the compensation, and also the costs if 
unsuccessful. Ezra v. Secretary of State , (1902) 30 Cal. pp. 82-85, §9 ; 7 
C. W. N. pp 273, 274, 279 A company or corporation, for which land is 
being acquired, is not a necessary party in the Land Acquisition proceed¬ 
ing ; this section allows it simply to appear and watch the proceedings or 
assist the Secretary of State. Municipal Corporation of Pabna v. 
Jogendra Narain Raikut (1908), 13 C. W. N., 116. 

Proviso . A company or corporation has no power to ask for a re¬ 
ference under s. 18, nor does the Act give it a right of appeal. Pabna 
case cited above. The Select Committee said :— “VVe cannot, however, 
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e that this authority should be permitted to appeal from the Col¬ 
lector’s award. We have not given to Government itself power to make 
this appeal, because the Collector is only the agent of Government in the 
acquisition of land ; his action is taken under rules laid down for his 
guidance, which include a preliminary valuation ; and these rules 
ordinarily provide, and ought to provide, that, where the Collector finds 
cause to anticipate that his eventual award will substantially exceed his 
provisional estimate, he shall stay proceedings till he receives the further 
instructions of higher authority. No local authority or Company is com¬ 
pelled to proceed under the Land Acquisition Act. If it can procure its 
land more cheaply by private negotiation, it is entirely at liberty to do 
so ; but, if it elects to set in motion the very special powers given to 
Government for public objects, it can expect no higher privileges and 
powers than those given to Government itself.”— Report of the Select 
Committee , dated 22nd March 1893. 


51. No award or agreement made under this Act 

Exemption from sha11 be chargeable with stamp-duty, 
stamp-duty and foea. and no person claiming under any 

such award or agreement shall be liable to pay any 
fee for a copy of the same. 


52. No suit or other proceeding shall be com¬ 
menced or prosecuted against any 

Notice in case of suits 0 y 

for anything done in person for anything done in 
pursuance of Act. 

pursuance of this Act, without giv- 
ing to such person a month’s previous notice in writ¬ 
ing of the intended proceeding, and of the cause 
thereof, nor after tender of sufficient amends. 

Suits for acts done hereunder. This section refers to a tortious 
act done under the enactment; and no notice was held to be necessary 
where no act had been done in pursuance thereof except the proceeding 
itself for acquiring the land. Ezra v. Secretary of State , (1902) 30 Cal. 
p. 73 ; 7 C. W. N. p. 266. 

A suit brought under the third proviso to s. 31 (2) was not, it was 
held, a suit to set aside the award. Kamine e Debia v. Protap CAunder 
Sandyal , (1876) 26 W. R. 103. But a civil suit cannot be maintained to 
set aside an award of apportionment made by the “Court” ; and the 
£ decision of the “Court”, or of the High Court if an appeal is made under 
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4, is final, and the matter cannot be reopened in a civil suit. Nilmoni 
Singh Deo v. RcimbUndhoo Roy , (1878) 4 Cal. 757 ; 3 C. L. R. 211 ; and 


the same on appeal to the Privy Council, (1881) 8 I. A. 90 • 7 3$^ ; 10 

C. L. R. 393. See p. 103 a7ite. 

It has been held in England that the parlies are confined to the 
specific remedy given by the statute, and have no choice of any other 
tribunal to settle the amends in any case under the Act. Boyficld v. 
Porter , 13 East, 208. So that persons seeking to avail themselves of the 
provisions of the statute are bound 10 follow the particular remedy given 
and no other— Mayor &*c. of Blackburn v. Parkinson , (1859) 28 L. J., M. 
C 7 ; unless the statutory remedy does not extend to and cover the 
whole right. Shepherd v. Hills , 11 Exch. 67. 

As to the period of limitation for suits for compensation for acts done 
in pursuance of the statute, see Act IX of 1908, sched, I, art. 2. 


53. Save in so far as they may be inconsistent 
with anything contained in this Act, 

Code of Civil Proced- • • ^ n n j e *1 

ure to apply to pro- tllC prOVlSlOHS 01 tilG OodG Ol OlVll 

( boilings befoic Cmut. p rocec i ure shall apply to all proceed¬ 
ings before the Court under this Act. 

The Allahabad High Court had held that the wide language of this 
section is not to be restrained ; and accordingly the Court has power to 
add a party to the proceedings before it, under s. 32 of the Civil Proce¬ 
dure Code. Kishan Chand v. Jagannath Prasad , (19 02 ) 2 5 AH. 133* 

The High Court has powers under s. 622, Code of Civil Procedure, 
and exercised them in Gobindaranee Dasee's case (cited under s. 32) where 


the Judge purporting to act under s. 32 cl. (0 ordered a refund of money ; 
and in Nobin Kali DebPs case (cited under s. 32) where the Judge refused 
to order a refund. And it has been declared that the High Court can of 
its own motion enquire into the legality of the Collector’s proceedings 
and of a reference, and set them aside if contrary to the provisions of this 
Art. Shyam Chunder Mardraj v. Secretary of State (1908), 35 Cal. 525 ; 


12 C. W. N. 569. 

54. Subject to the provisions of the Code of Civil 
. , . , Procedure applicable to appeals 

Appeals in proceed- L L 

ings before Court. from original decrees, an appeal 
shall lie to the High Court from the award or from 
any part of the award of the Court iu any proceed¬ 
ings under this Act. 

© 
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-*'/ .^fpThis section gives a right of appeal only from the award, but still 
from any part of it. Thus, as costs are part of the award by s. 27, an 
appeal lies against that. Ekambara Gramany v. Muniswamy Gramany 
( 1 9 ° 7 S 3 1 Mad. 328. The award may be in any proceedings under this 
Act. Thus the term “award,” as used in this section, includes an order 
for the apportionment of compensation made by the Court under s. 30. 
Balar am Bhramaratar Ray v. Sham Simder Narcndra, (1896) 23 Cal. 
526. This modifies Nilmonee Singh Deo v. Rambundhoo Roy , (1878) 
4 Cal. 760 ; 3 C. L. R. 311. 


An appeal also lies against an award in so far as it directs investment 
of compensation money under s. 32. Shiva Rao v. Nagappa (1905) 29 
Mad. 117. 


But ‘award’ does not include mere orders. Thus where certain 
acquisition proceedings had been finally disposed of by the Court 
in 1892, and a tenant of the premises acquired preferred a claim to 
compensation in 1898, and his claim was referred to the Court under s.18, 
and the Judge rejected it as inadmissible by law ; it was held that no 
appeal lay from the order of rejection, as it was not an “award” within the 
meaning of s. 26. There were no proceedings pending in which any 
further compensation could be awarded.— Lai v. Secretary of 
State for India (appeal from original decree, No. 611 of 1900, Calcutta). 
In Nobin Kali Debits case (see s. 53, notes) the Judge reheard the ques¬ 
tion of a refund and ordered a refund. Held by the High Court that this 
order was not an award, or part of an award, nor fell under s. 588 Civil 
P. Code ; hence no appeal lay. 

The fact, that one of the persons interested denies altogether another’s 
right to share in the compensation awarded, will not prevent an appeal 
from lying. — Husaini Begum v. Husaini Begum , (1895) 17 All. 573. 

The appeal lies to the High Court in every case, no matter what the 
Court which makes the award. “High Court” means the highest Civil 
Court of appeal in the part of British India in which this Act operates ; 
General Clauses Act (X of 1897) ss. 3 (24) and 4. Thus, where an order 
of apportionment was made by a Subordinate Judge, it was held that the 
appeal therefrom lay, not to the District Judge (though the amount was 
less than Rs. 5000), but to the High Court. Balaram Bhramaratar Ray's 
case cited above. And so of course, when the order of apportionment 
was made by the District Judge. Sheo Rattan Rai v. Mohri , U899) 21 Ail 
354. But in Bombay it was held that in a case not exceeding Rs. 5000 in 
value, decided by an Assistant Judge, the appeal lay to the District 
Court and not to the High Court. Ranchhodbhai v. Collector of Kaira 
09 O 9 )f 33 Bom. 371. 



RULES UNDER THIS ACT. 

in Gobind Lull Seal v. Secretary of State , (Appeal from original 
decree, 32 of 1882, Calcutta) it was doubted whether an appeal would lie 
in a case, where no compensation is awarded, but where merely questions 
of title are decided. The cases Atri Bai v. Arnopoorna Bai, (1883) 9 
Cal. 838 ; 12 C. L. R. 409 ; and Secretary of State v. Sham Bahadoor , 
(1884) 10 Cal. 769, are no longer of importance. 

A appeal may be by the Government as well as by the claimant. 
In Rajcn dr a Nath Bauer jee v. Secretary of State (1904), 32 Cal. 343, the 
High Court, on an appeal by Government against the Judge’s award as 
excessive, reconsidered the evidence and reduced the amount af compen¬ 
sation. See also Secretary of State v. Charlesworth , Pilling Sr 9 Co., 


[1901] App. Cas. 373 ; 28 I A. 121 ; 26 Bom. r. 

These appeals must be treated as appeals from original decrees, and 
must be stamped as such. Sheo Rattan Rai v. Mohn , (1899) 21 All. 
354. The decree in appeal must be limited to the amount for which 
Court-fee has been paid on the memorandum of appeal, and cannot 
award more. Mahomed Ali v. Secretary of State , (1903) 30 Cal. 501. 
See also Percival v. Collector of Chittagong (1900), 30 Cal. 516. 

A further appeal may lie to the Privy Council, as in Ezra v. Secretary 
of State, (1905) 32 Cal. 605 ; 9 C. W. N. 454 ; 1 Cal. Law Journal 227 ; 
and earlier cases. \y 

55. (7) The Local Government shall have power 

to make rules consistent with this 

Power to make rules. , ., . , n • 11 

Act for the guidance ot omeers m all 
matters connected with its enforcement, and may from 
time to time alter and add to the rules so made. 

(2) The power to m ike, alter and add to rules 
under sub-section (1) shall be subject to the condition 
of the rules being made, altered or added to after 
previous publication. 

{3) All such rules, alterations and additions shall, 
when sanctioned by the Governor-General in Council, 
be published in the official Gazette, and shall there¬ 
upon have the force of law. 


This section gives to the Local Government the power of making 
rules consistent with the Act for the guidance of its executive officers 
in matters connected with its administration ; and most of the Local 



Governments have availed themselves of this power. But the rules so 
made will not have the force of law nor be binding upon the Courts, 
unless they have been sanctioned by the Governor-General in Council 
under this section and published in the local official Gazette. 

Under this Act Rules were made by the Government of Bengal, with 
the previous sanction of the Governor-General in Council, in Notification 
No. 29 T. R. dated 24*h April 1895, and were published in the Calcutta 
Gazette of 1st May 1895, Part 1 . pp 401-2 ; they have therefore the force 
of law. The other Local Governments have drawn up Rules under this 
section, or have continued the Rules that were drawn up under Act X 
of 1870 ; but none of those Rules appear to have obtained the force of 
law under sub-section (3). By s. 2 (2) of this Act rules made under Act X 
of 1870 are to be deemed to have been made under this Act. 

The meaning of the words “after previous publication” is explained 
in the General Clauses Act, X of 1897, s. 23 ; and sections 20 and 21 of 
that Act, as amended by Act 1 of 1903, sched. 11, must be read in 
connexion with the rules made. 

Rules framed by the Board of Revenue, in furtherance of the provi¬ 
sions of the Act and in order to enable the officers of Government (who 
are not judicial office rs) better to carry out the requirements of the law, 
are not ultra vires . And the “Collector” not being a judicial officer, is 
right to obey them . Ezra v. Secretary oj State , (1902] 30 Cal. pp. 82-85, 
88 ; 7 C. W. N. pp. 273-277. 
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BEING 

ACT No. XVIII OF 1885. 


Passed by the Governor-General of India in Council. 

{Received the assent of the Governor-General on the 
16 th October 1885. 


An Act to provide for cases in which Mines or Minerals are 
situate under land which it is desired to acquire under the 
Land Acquisition Act, 1870. 


By section 2, sub-section (3) of the Land Acquisition Act, 1894, any 
reference in this Act to the Laud Acquisition Act, 1870, shall, so far as 
may be, be construed to refer to the Act of 1894 or to the corresponding 
portion thereof. 

Whereas it is expedient to provide for cases in 
which mines or minerals are situate under land which 
it is desired to acquire under the Land Acquisition 
Act, 1870 ; It is hereby enacted as follows :— 


1. ( 1) This Act may be called “ The Land Acqui- 
M ,, sition (Mines) Act, 1885 ;” and 

Short title, commence- \ ' 

ment and local extent, Jt shall come into force at once. 

{3) It extends in the first instance to the terri¬ 
tories administered by the Governor of Madras in 
Council and the Lieutenant Governor of Bengal, but 
any other Local Government may, from time to time, 
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[SecI 


notification in the Official Gazette, extend this 
Act to the whole or any specified part of the terri¬ 
tories under its administration. 


Scope of the Act. The following is taken from the Statement of 
Objects and Reasons published at the time the Act was introduced 
into the Legislative Council : — 

“The object of the Bill is to provide for cases in which mines or 
minerals are situate under land which it is desired to acquire under 
the Land Acquisition Act, 1870. 

“Act XXII of 1863, which was replaced by the Land Acquisition 
Act, 1870, contained specific provisions (ss 51 and 52) for cases in which 
mines and minerals lay under land taken up under the Act. These 
provisions were not, however, re-enacted in the Act of 1870, which, as 
the Government is advised, contemplates the acquisition of the under¬ 
lying minerals as well as the surface of the land. 

“ Hitherto this state of the law has caused no inconvenience. Now, 
however, owing to its being proposed to extend railways across districts 
where there is a certain amount of coal to be found, notice has been 
drawn to the inconvenience of the existing law, which practically compels 
.the Government either to purchase all the minerals under the land over 
which it is proposed to construct a line or to abandon the undeitaking- 
altogether. 

“Under these circumstances the present Bill has been prepared. 
It does not however simply re-enact the provisions which Act XXII of 
1863 formerly contained, inasmuch as they do not appear to be adapted 
to the circumstances of the case. It follows rather the rules contained 
in the English Railway Clauses Consolidation Act, 1845 (8 Viet., c. 20, 
s. 77 et seq.), which it extends to the acquisition of land for all purposes 
and not merely for the construction of railways.” 

Local extent. The Act applies, in the first instance, only to 
Madras and Bengal. It has been declared to be in force in the Sonthal 
Parganas by Regulation III of 1S72, section 3, as amended by Regula¬ 
tion III of 1886, section 2. It has not been extended to Bombay. 

2. Except as expressly provided by this Act, no¬ 
thing in this Act shall affect the 

Saving for mineral 

rights of the Govern- right ot the Government to any 
ment. . . , 

mines or minerals. 


Mines and Minerals,— A “ mine” has been defined to be a way or 
passage underground ; and a “quarry” to be a stone-pit, a place upon 






misfy 



RIGHT Ob' GOVERNMENT TO MINERALS. 




ove, and not under the ground. Bell v. Wilson, ( 1866), 34 L. J., 
Ch. 572 ; 35 L. J., Ch. 337 ; L. R, 1 Ch. Ap Cas. 303. It was formerly 
held that the term “ minerals,” properly speaking, included only 
such substances as are dug out of the earth by means of a pit or tunnel 
having a roof overhead, and did not include, for instance, limestone 
rock which was worked by means of an open quarry. Daw ell v. Roper, 
(1855) 24 L. J., Ch. 779. This term has been used with very different 
meanings at different times: in some English statutes it has a very 
restricted meaning ; in others a very wide one : see Farids case cited 
below. But these two words “mine*” and “minerals” have received a 
wider meaning in the cases decided since, and the following citations 
show how the modifications have arisen. 


In Midland Rail . Co. v. Checkley , f 1867) L. R* 4 Eq. 19 ; 36 L. J., Ch. 
380 ; it was held that the words “mines” and “minerals” in a Canal Act 
included everything, except the mere surface which is used for agricultural 
purposes ; the words included anything beyond that, which is useful for 
any purpose whatever, whether gravel, fire-clay or the like, and every 
species of stone whether marble, ironstone or limestone, This was follow¬ 
ed in Midland Rail Co. v. Haunchwood Brick and Tile Co., (1882) 20 
Ch. D. 552. 

It was declared that, in order to determine in each case whether the 
word “minerals” is used in a wide or narrow sense, the object which the 
Legislature had in view must be looked at And it should be observed 
that the more scientific investigation of the substances of the earth and 
different modes of extracting them have contributed to widen the mean¬ 
ing of the word. Lord Provost &*c. of Glasgow v. Forte, (18SS' 13 App. 
Cas. 657, (see further in notes to s. 7). “Mines and minerals” in these 
provisions include not only beds and seams of minerals got by under¬ 
ground working, but also such as can only be worked by open or surface 
operations. The widest construction ought to be given to the word 
“mines”, which is possible without improperly straining the language 
used. Midland Rail. Co. v. Robinson , (1889) 15 App. Cas 19. The 
decided cases have deadly settled that “minerals” in an Act of Parliament 
or in a legal document firinid facie includes such a thing as gravel or 
sand. Scott v. Midland Rail, Co., [ 190 1 ] 1 K. B. 317. 

“Mineral” has been defined recently thus—A “mineral” firimd facie 
includes anything lying under the land, which has a value of its own as 
being capable of being used independently of the land ; yet that rule may 
be modified by the circumstances of the case, where the mineral in ques¬ 
tion is excepted only by virtue of a statutory reservation. Great Western 
Rail. Co. v. Blades, [1901] 2 Ch. 624. Great Western Rail Co . v. Carfialla 
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fled Chi)la Clay Co., [1908] 1 Ch. 218 
Compensation, 5th. edn. 119, 123—127. 

Thus the term “mineral” has been held to include free-stone— Bell v. 
Wilson, (1866) cited above ; a bed of china clay which would yield felspar 
—Hex tv. Gill, (1872) L. R., 7 Ch. App. Cas. 699 ; Great Western Rail. 
Co. v. Carpalla United China Clay Co. [1910] A. C., H. L. (E), 83 : clay 
—IJaunchwood Brick Tile Co?s case (1882) cited above : limestone— 
Robinsorts case (1889) cited above: a bed of terra cotta clay— Ruabon 
Brick &*c. Co, v. Great Western Rail. Co., [1893] 1 Ch. 427 ; but not sand¬ 
stone— North British Rail . Co., v. Budhill Coal and Sandstone Co., 
[1910] A. C., H. L. (Sc.', 116. Coal, iron stone and slate are expressly 
mentioned as minerals in s. 3. 

Rut a distinction has been drawn between minerals forming the soil or 
subsoil of the land acquired and minerals lying deeper ; see notes to s. 7. 

Rights of Government.— The right of Government to mines and 
minerals has been expressly declared in certain local statutes. 


Thus the Bombay Land Revenue Code, Bom. Act V of 1879, s. 69 says 
— “The right of Government to mines and mineral products in all un¬ 
alienated land is and is hereby declared to be expressly reserved. Pro¬ 
vided that nothing in this section shall be deemed to affect any subsisting 
rights of any occupant of such land in respect of such mines or mineral 
products.” The reservation must be made in every alienation thus — 
“This grant is made subject to the reservation of the right of the Secretary 
of State for India in Council to all mines and mineral-products, and of 
full liberty of access for the purpose of working and searching for the 
same with all reasonable convenience.” No. 14 of the Rules made under 
s. 214 of the Code. 

Also the Punjab Land Revenue Act, XXXIII of 1871, section 29 : — 
‘Mines of metal or coal and goldwashings shall in every case be deemed 
to be the property of Government ; but if Government works or causes to 
be worked any such mine, compensation for damage to the surface of the 
soil shall be made to the owner of such surface. Such compensation may 
be claimed and shall be ascertained and awarded jn accordance with the 
provisions of Act X of 1870.” [i. e. now Act I of 1894.] 


Similarly, section 3 of the Ajmir Land and Revenue Regulation, II of 
1877, provides that “except in the case of lands in respect of which 
istimrari sanads have been granted by the Chief Commissioner with the 
previous sanction of the Governor-General in Council, the Government 
shall be presumed until the contrary is proved to be the sole owner of 
all mines, opened and unopened, of metjl, coal and other valuable 
minerals, with full liberty to search for and work the same.” 



WHEN MINES NOT NEEDED. 



nd section 151 of the Central Provinces Land Revenue Act , XVI 
of 1881, provides that, unless it is otherwise expressly provided in the 
records of a settlement or by the terms of a grant made by Government, 
the right to all mines, minerals, coal and quarries shall be deemed to 
belong to Government ; and the Government shall have all powers 
necessary for the proper enjoyment of such rights : provided that, 
whenever in the exercise by the Government of the rights heiein lefeired 
to over any land the rights of any persons are infringed by the occupa¬ 
tion or disturbance of the surface of such land, the Government shall 
pay to such persons compensation for such infringement, and the amount 
of such compensation shall be determined as nearly as may be in accor¬ 
dance with the provisions of the Land Acquisition Act, 1870 [i.e. now 
Act I of 1894.] 

In Bengal, where the Permanent Settlement was made, all rights to 
mines and minerals became vested in the zamindars ; so held in appeal 
from original decree No. 354 of 1903, Calcutta High Court ; and see 
Mitra’s Land Law of Bengal, p. 393. See also note to s. 4. 

3. (/) When the Local Government makes a 
... declaration under section 6 of the 

Declaration that 

mines are not needed. £, an d Acquisition Act, 1870, that 
land is needed for a public purpose or for a Company, 
it may, if it thinks fit, insert in the declaration a 
statement that the mines of coal, iron-stone, slate or 
other minerals lying under the land or any particular 
portion of the land, except only such parts of the mines 
or minerals as it may be necessary to dig or carry away 
or use in the construction of the work for the purpose 
of which the land is being acquired, are not needed. 

( 2 ) When a statement as aforesaid has not been 
inserted in the declaration made in respect of any land 
under section 6 of the Land Acquisition Act, 1870, 
and. the Collector is of opinion that the provisions of 
this Act ought to be applied to the land, he may 
abstain from tendering compensation under section 
11 of tho said Land Acquisition Act in respect of the 
mines, and may— 
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when he makes an award under section 14 of 
that Act, insert such a statement in his award ; 

(l>) when he makes a reference to the Court under 
section 15 of that Act, insert such a statement 
in his reference ; or 

(c) when he takes possession of the land under sec¬ 
tion 17 of that Act, publish such a statement in such 
manner as the Governor-General in Council may, from 
time to time, prescribe. 

(o) If any such statement is inserted in the de 
claration, award or reference, or published as afore¬ 
said, the mines of coal, iron-stone, slate or other 
minerals under the land or portion of the land speci¬ 
fied in the statement, except as aforesaid, shall not 
vest in the Government when the land so vests under 
the said Act, 



The references to sections 6, 11, 14, 15 & 17 of the Land Acquisition 
Act of 1870 must now be read as made to sections 6, n, 11, 19 & 17 re¬ 
spectively of the present Act, I of 1894 ; see s. 2 (3) of the latter Act. 

Sub-section ( 1 ). —The Government may, when making a declara¬ 
tion under section 6 of the Land Acquisition Act that land is needed for 
a public purpose or for a company, insert a statement to the effect that 
the mines and minerals lying under the land are not needed, and if such 
a statement is made, by sub-section (3) the mines and minerals will not 
pass with the land and compensation will not be payable for them. 
“Local authority” and “company” are defined in s. 16 post. 

It was held that, under the corresponding English statutes, the word 
“land” includes mines. Holliday v. Mayor &>c of Wakefield ,, [1891] 
A. C. 81 ; 60 L. J., Q. B. 361. So also in In re Lord Gerard London 
& N. W, Rail. Co ., [1895] 1 Q- B. 459, uhere Lord Esher said,—“The 
word ‘land 5 in the Railways Clauses Consolidation Act does not mean 
merely the surface or superficial crust of the land. The Act does not 
use the term ‘surface.' The word ‘land 5 means any land including 
minerals, which the company propose to take. What they take, they 
take as ‘land. 5 The law allows them to take the whole or a portion of 
the land. If any portion of the land is composed of mines or minerals, 
they may take the rest of the land and leave those mines or minerals.” 


WHEN MINES NOT NEEDED. 

^ The Government will decide whether the mines and minerals are 
needed or not ; and “needed” here is no doubt equivalent to ‘required” 
in the English statute, where it was held to mean what the acquirers 
upon the advice of their engineers bona fide think is desirable. The 
opinion of the acquirers so expressed is to be the governing matter as 
to whether the things are for the advantage of their works, if that 
opinion is expressed bona fide ; and the owner cannot object to the acqui¬ 
sition of the mines and minerals, unless he can show it is proposed mala 

fide. If then the Government or company enter upon, or give notice of 

intention to take, the sub-soil and mines and minerals for the purposes 
of carrying out their works, the value of the mines and minerals must be 
assessed in the same way as the value of the surface lands. Erring ton 
v. Metropolitan District Rail. Co ., (1882) 19 ch. D., 559. If the govern¬ 
ment decides that the mines and minerals are not needed, the procedure 
to be followed and the consequences that come into existence are ex¬ 
plained in the following provisions of the Act. 

Sub-section (2).— Even when no such statement is inserted in the 
declaration, the Collector may abstain from taking the mines and miner¬ 
als ; but in such a case he must either (a) make a statement to that effect 
in his award under s. 11 of the Land Acquisition Act, or (b) in his order of 
reference to the Court under s. 19, or (c) when in urgent cases he takes 
possession of the land under s. 17 before making an award, publish a 
statement to that effect in such manner as the Governor-General in 
Council may prescribe. No such directions appear to have been 
published. 

Sub-section ;3).—If such a statement is so made or published, the 

land will be acquired in the ordinary way under the Land Acquisition 
Act, the mines and minerals being left out of the valuation and no com¬ 
pensation being awarded for them. Accordingly, when the acquisition 
is completed, the mines and minerals will not vest in the Government 
along with the land ; that is, the Government will acquire all the land to 
the centre of the earth with the exception of the mines and minerals 
therein-see Erringtoris case (p. 574) cited above—and the former 

owner of the land remains the owner of all the mines and minerals that 

may lie under the land. This relation between the former owner and 
the acquirers is a peculiar one, created entirely by statute, and is explain¬ 
ed in the notes under s. 4. This and the following sections, like the 
corresponding sections in the English statutes, are intended to form a 
complete code upon this subject; these clauses are framed in general 
terms and are applicable to the case of all minerals, save those which are 
expressly acquired by the undertakers. Holliday's case and In re Lord 
Gerard cited above, 
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MELLISH, L. J, ’s remarks on the reservation of mines and minerals in 
Hext v. Gill , (1872) L. R., 7 Ch. App. Cas. 699, were dissented from by 
Lord HALSBURY in Lord Provost &*c. of Glasgow v. Farie , (18S8) 13 App. 
Cas. 657, where it was laid down that the thing to be reserved is the right 
to work such substances and strata as are ordinarily known by the deno¬ 
mination of “minerals” in contracts of sale (p. 672). Buckley J. in re¬ 
viewing the decisions pointed out that Hext v. Gill applies to cases of 
contract and not to cases under the statute. Great Western Rail . Co. v. 
Blades , [1901] 2 Ch. 624. 


4 If the person for the time being immediately 
entitled to work or get any mines or 

Notice to be given # 

before working mines minerals lying under any land so ac- 

lying under land. . . 1 n . . 

quired is desirous 01 working or 
getting the same, he shall give the Local Government 
notice in writing of his intention so to do sixty days 
before the commencement of working. 

This section corresponds to s. 78 of the Railways Clauses Consolidation 
Act, 1845 ( 8 ar *d 9 Viet c. 20), and that prescribes thirty days as the 
length of notice. 


Person entitled to work. These words would seem to be equivalent 
to the words “owner, lessee or occupier” used in s. 7 and the following 
sections. The relation of such person to the persons who have acquired 
the hnd is explained below. It is only the person entitled to work who 
can give the notice. A tenant for life or for a term of years may work 
mines which were open when he came in, but is not entitled to open new 
mines. In ic Purnumandas Jewandas, (1882) 7 Bom. 109; Mahomed 
Buktyar v. Dhojamani , (1905) 2 Cal. Law Journ. 20. 

I11 India where lands are possessed by permanent tenure-holders 
under zamindars, it was thought that the right of working mines and 
minerals had passed with those tenures, and belongs to such tenure- 
holders and not to the zamindars, unless there has been an express 
reservation of that right by the landlord. See Mitra’s Land-Law of 
Bengal, pp. 393 —396 ; Sr Irani Chukrabutty v. Harinarain Singh Deo 
(1905) 10 C. W. N. 425 ; and Megh Lai Pandey v. Raj Kumar Thakur 
(1906) 34 Cal. 358. But in Hari narain Singh Deo v. Sriram Chukra¬ 
butty, 14 C. W. N. 746, where the Goswami respondents held a permanent 
heritable and transferable tenure and there had been no reservation, 
the Privy Council, without deciding the rights appertaining to such a 
tenure, held (reversing the former of those two decisions), “On the whole 
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ms to their Lordships that, the title of the Zamindar Rajah to the 
village Petena as part of his zimindari, before the arrival of the Goswamis 
on the scene, being established as it has been, he must be presumed to 
be the owner of the underground rights thereto appertaining in the 
absence of evidence that he ever parted with them, and no such evidence 
has been produced.” 


That decision may not however invalidate Megh Lai Pandey's case 
cited above, where it was held, that the grant of a mukarrari lease of a 
whole mauza with all rights constituted a contract giving permanently to 
the lessee all the lessor’s rights in the lands leased, including the right to 
work minerals : nor invalidate Shama Charan Na?idi v. Abhiram 
Goswami (1906), 10 C. W. N. 738, where a permanent lease was given, 
including ‘‘all rights of various kinds” with the exception only of home¬ 
stead. As to the rights of a kharposhdar in this matter, see Tituram 
Mukerji v. Cohen (1905), 32 I. A. 185 and 9 C. W. N. 1073. 


If the owner has reserved the mineral rights, he is the person entitled 
to work them. Where an owner, in granting a patni lease of certain land, 
had excepted the minerals, held that he impliedly reserved to himself as 
a necessary incident the right to dig for and win them ; such reservation 
carries as incident to it the power not only to go upon the land and work 
the minerals known to be underground but also to go on the land to 
conduct the ordinary preliminary operations by boring or otherwise to 
ascertain, when it is not known, if there be minerals underground. 
Rameswar Malta v. Ram Nath Bhuttacharjee (1905), 33 Cal. 462. 

Lying under any land so acquired ; see s. 3 (1). The words in the 
English section are ‘‘lying under the railway or any of the works 
connected therewith or within the prescribed distance, or, where no dis¬ 
tance shall be prescribed, forty yards therefrom.” See the Statement of 
Objects and Reasons, p. 135 a?ite. 

Distinction between position of persons purchasing in a 
voluntary sale and acquiring by compulsory statutory pro¬ 
vision. A very important distinction has been established by the de¬ 
cided cases, as arising out of the provisions in the statutes which enable the 
promoters of undertakings to compel the owners of land to sell them the 
surface without regard to mines and minerals that may lie under the land. 

The principle is this. In the case of an ordinary sale between an 
owner and the promoters, even when the latter do n >t actually purchase 
the sub-soil, an owner, who sells 1 tnd for the construction of works author¬ 
ized upon it, impliedly sells all necessary support, both subjacent and 
adjacent, which is required for the purpose of supporting such works, and 
cannot, by reason of his having reserved the mines, derogate from his own 
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veyance by removing that support ; and the promoters obtain by the 
contract a right to adjacent and subjacent support from the neighbour¬ 
ing lands of the owner in reference to the purposes for which they 
Purchased the surface land. Caledonian Rail. Co. v. Sprat, (1856), 2 
Macq H. L. (Sc ), 449 ; Elliot v. North Eastern Rail. Co., (1863)10 
H. L. C. 333 ; 32 L. J, Ch. 402 ; Lo?idon and North Western Rail. 
Co. v. Evans, ("1893), 1 Ch., 16 ; Great Western Rail. Co. v. Cefn Cribbwr 
Brick Co. (1894;, 2 Ch, f 57 ; 63 L. J, Ch, 500. New Moss Colliery v. 
L °rd Mayor &*c. of Manchester [1908] A. C. 117 ; /ary v. Barnsley 
Corporn , [1907] 2 Ch, 600. This is an obligation arising out of their 
contract.—Birmingham &>c. Banking Co. v. Ross, (1888) 38 Ch. D, 308. 

But where land is compulsorily acquired under statutory powers, the 
acquirer cannot claim the benefit of the right of an ordinary purchaser of 
the surface to subjacent and adjacent support. The owner of the mines 
has the right to work them up to and under the acquired land. He must 
however first give notice to the owners of the acquired land ; and unless 
they give him compensation for the subjacent minerals, that is, unless 
they buy out his right to work those minerals, he may exercise that right 
accoiding to the usual manner of working such mines in the district. 
Midland Rail. Co. v. Robinson, (1890) 15 App. Cas. 19 ; Cripps’ Law of 
Compensation, 5 th edn. 90, 120-124, 127. 

This distinction is most important in considering the effect of the 
various English decisions, and was summed up thus by Buckley, J, in 
Great Western hail. Co. v. Blades, [ 1 90 1 ] 2 Ch. 624, after reviewing the 
ptincipal cases namely, that you are not to apply to a case, where 
there is no right to support under the Act, the considerations which 


y^u are to apply, where there is a right to support because the rights lie 
in contract ” His remarks were approved in In re Todd Birleston &*c 
[1903] 1 . K. B. 603. 

The position of Railway Companies which have acquired land com¬ 
pulsorily was explained in the leading case under the Railways Clauses 
Consolidation Act, 1845, namely, Great Western Rail. Co. v. Bennett, 
(1867), L. R, 2 H. L, 27, in which the question to be determined was, 
whether the Railway Company, having bought the owner’s land with a 
reservation of the mines and minerals, were entitled to sufficient support 
to the railway from the portion of the mines and minerals lying under or 
adjoining the same, without being bound to make compensation to him 
for them. 

In that case Lord Cranwortii said “It was obviously the inten¬ 
tion of the Legislature in making these provisions to create a new code 


as to the relation between mine owners and railway companies, where 
lands were compulsorily taken for the purpose of making a railway. The 
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$e£t of the statute evidently was to get rid of all the ordinary law 
'tne subject, and to compel the owner to sell the surface, and if any mines 
were so near the surface that they must be taken for the purposes of the 
railway, so compel him to sell them, but not to compel him to sell 
anything more. The land was to be dealt with just as if there were no 
mines to be considered ; nothing but the surface. That being so, justice 
obviously requires that, when the mine owner thinks it beneficial to him 
to work his mines, and proceeds to do so, he should be just in the same 
position as if he had never sold any part of the surface at all. If he 
had not compulsorily parted with the surface, he might have worked his 
mines, sinking his shaft from the very surface down to the very bottom of 
the mine. The object of the statute was that, for the purpose of the 
railway, the company was to take (and it was a very beneficial provision 
for the company) that and that only, which is necessary for the purpose 
of the railway ; and that all the rest should be left to be dealt with, 
whenever the time for working the mine should arrive. 5 ’ Upon this 
Lord Rigby observed in In rc Lord Gerard &>c., cited at p. 139 ante— 
“ Though Lord Cranworth uses the word ‘surface, 5 it is plain he only 
uses it as a convenient phrase to express, not merely the upper crust of 
soil, but all except minerals which are not taken by the company. I 
think we may read in the passage in the place of ‘surfice, 5 ‘land taken 
by the company 5 whether it includes merely the upper crust or also other 
subjacent strata. 55 


Similarly, Lord Westbury said in the same case, Bennett's :— 
“ In the face of these words [of the statute] there is no room 
for the ordinary implication which applies to a common grant, namely, 
that it extends by implication to all that, though not named, which is 
necessary for the support or enjoyment of the thing granted. Then 
what relation remains between the railway company and the mine 
owner ? It is defined by the statute. Although the mines in solido are, 
without any exception, reserved to the mine owner, he is not at liberty 
to win them or to proceed to get them without notice to the railway com¬ 
pany. That notice expires after a month. During that month the rail¬ 
way company is under an obligation to ascertain, whether it may be re¬ 
quisite for the support of the railway to purchase any part of the sub¬ 
jacent minerals. If the company should not think it requisite, the mine 
owner is left under no other obligation than that he is to win the mines 
in a proper manner ; and if there is a custom of the country, it must be 
done according to that custom ; and the railway company is armed with 
authority to inspect the working from time to time in order to ascertain 
whether any damage is likely to ensue, or whether any proceeding of the 
mine owner is inconsistent with the ordinary beneficial manner of win- 
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the minerals. The relation therefore between the railway company 
and the mine owner is one so clearly defined, so useful to the railway 
company, and at the same time so fair and just to the mine owner, that 
one is astonished that any argument could have been raised upon the 
ordinary implication applicable to a grant, which is so entirely excluded 
by the express enactment of the statute and also by the accompanying 
provision that define, beyond the possibility of mistake, the true relation 
which, after the land has been conveyed to the railway company, con¬ 
tinues to exist between the company and the mine owner.” 


Similar observations were made in Midla?id Rail. Co. v. Robinson , 
(1889) 15 App. Cas. 19, where Lord Herschell said—“The company in 
the first instance paid only for the surface of the land and for such 
minerals as had to be taken in the making of the railway. They 
enjoyed the support of the underlying minerals for an indefinite term 
without paying for it. The mineral owner, as I have said, suffered no 
wrong. He still retained the ownership of the minerals and the right 
to work them, which was all that he possessed before.” What the 
railway company really gets is all the land whether on the surface or 
below the surface which is not mines. It gets every right to adjacent 
and subjacent support which it wants, except so far as the mine owner 
at any particular moment requires to utilize the mines. No injustice 
can be caused because the railway company can purchase ; if they do 
not, he is free to work the mines. Ruabon Brick %*c. Co v. Great Wes¬ 
tern Rail. Co ., [1893] 1 Ch. 427. 


A purchaser from a railway company has no greater right to the sup¬ 
port of the surface land than the railway company, from whom he deriv¬ 
ed his title. Pountney v. Clayton , (1883) it Q. B. D S20, where the 
purchaser built houses on the land bought from the company, and the 
owner of the mines worked them in the usual manner and caused damage 
to the houses. 


Relation between the acquirers and the mine owners.— 
These principles, which have been established in England in connexion 
with railways, have been incorporated in this Act with reference to the 
acquisition of land not only for railways but also for all purposes (see 
p. 136 ante) ; and accordingly they govern cases of every kind wh^re the 
provisions of this Act have been applied. 

It may be noted that where the Easements Act, V of 1882 is in 
force, s. 13, illustration (/) says that, when a railway company com¬ 
pulsorily acquires a portion of an owner’s land for the purpose of mak¬ 
ing a siding, the company is entitled to such amount of lateral support 
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the 

siding. 

Give 
be given 


owner’s adjoining land as is essential for the safety of the 


notice.—Two points must be observed. First, notice cannot 
until the person entitled to work is in a position by law to 
do so, that is, until he is actually in a position to work the mines 
or minerals under the land acquired ; see Great Western Rail. Co. v. 
Smith , (1876) 45 L. J., Ch. 235. Secondly , to justify an owner in giving 
notice of his intention to work, it is not necessary that he should intend 
to work the minerals himself, but there must be a real and bond fide 
desire to work them either by himself or by his lessees or licensees. 
Midland Rail. Co. v. Robinson . (1889) 15 App. Cas. 19. 


This section gives the mine owner no right to compel the taking of 
mines or the paying of compensation for them. He gives the notice, 
and it rests with the acquirers to decide which of the courses available 
they will take. Hollidays case cited at p. 140 ante. 


Where the land has been acquired and has vested in a local authority 
or company, the notice must be given to it, see s. 14. 

5. (/) At any time or times after the receipt of 

Power to preventer a notice under the last foregoing 
restrict working. section, and whether before or after 

the expiration of the said period of sixty days, the 
Local Government may cause the mines or minerals 
to be inspected by a person appointed by it for the 
purpose : and 

(2) If it appears to the Local Government that 
the working or getting of the mines or minerals, or 
any part thereof, is likely to cause damage to the 
surface of the land or any works thereon, the Local 
Government may publish in such manner as the 
Governor General in Council may, from time to time, 
direct, a declaration of its willingness, either— 

(a) to pay compensation for the mines or 
minerals still unworked or ungotten, or 
that part thereof, to all persons having an 
interest in the same ; or 
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(6) to pay compensation to all such persons in 
considei’ation of those mines or minerals, 
or that part thereof, being worked or got¬ 
ten in such manner and subject to such 
restrictions as the Local Government may 
in its declaration specify. 

(3) If the declaration mentioned in case (a) is 
made, then those mines or minerals, or that part 
thereof, shall not thereafter be worked or gotten by 
any person. 



(4) If the declaration mentioned in case (b) is 
made, then those mines or minerals, or that part 
thereof, shall not thereafter be worked or gotten by 
any person save in the manner and subject to the re¬ 
strictions specified by the Local Government. 

The principle is that compensation need not be paid for minerals at 
the time the land is acquired, but, if subsequently the owner desires to 
work them, the Government must pay compensation if it is necessary to 
prevent him from working them at all or from working them in the most 
advantageous manner. 

Sub-section (2). — It is for the Local Government to decide whether 
the working of the mines or minerals, or any part thereof, is likely to cause 
damage; see Errington v. Metropolitan District Rail . Co. in notes 
under s. 3. If the working is prevented or restricted, it does not make 
the least difference, whether the barrier which has to be worked through 
to get at the minerals is vertical or horizontal. In re Lord Gerard &*c. 
cited at p. 140 ante. 


Sub-section (3) — This provision embodies the law as enunciated 
in Great Westerti Rail. Co. v. Smith, (1876) 45 L. J., Ch. 235 ; it bars 
not only the owner of the mines and minerals, but also all persons 
claiming under him, his lessee, his heir or his devisee ; and if the lessee 
or occupier had given the notice, this provision bars the landlord and 
the reversioner from working, but each will get compensation for his 
interest in the mines. 


Sub-section ( 4 ).—This applies a similar principle to that express¬ 
ed in sub-section (3). 
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In Bengal the Government has ordered that, when a notice under s. 
4 is received by the Government from a person entitled to work or get 
mines or minerals under a railway, a declaration under s. 5 (2) be pub¬ 
lished in the Calcutta Gazette, setting out exactly the conditions which 
he must observe in proceeding with the excavations sanctioned by it in 
all cases, in which the working is likely to cause damage to the surface 
of the land or any works thereon, because the publication of the declara¬ 
tion tends to ensure the careful working of the mines. No 1343 °f 11 
March 1O04 to E. L R. Co. 

The words “ Local Government ” include a “local authority” or Com¬ 
pany, where the land acquired has vested in either of these, see sec. 14. 


6. When the working or getting of any mines or 

Mode Of determining minerals has been prevented or 
persons interested and restricted under section 5, the per- 

tion * sons interested in those mines or 

minerals and the amounts of compensation payable to 
them respectively shall, subject to all necessary modi¬ 
fications, be ascertained in the manner provided by 
the Land Acquisition Act, 1870, for ascertaining 
the persons interested in the land to be acquired under 
that Act, and the amounts of compensation payable 
to them, respectively. 

Scope of section. — This section has reference (a) to the compensa¬ 
tion to be paid for the mines or minerals under any land acquired, which 
the owner is prevented from getting under sub-sectim (3' of the previous 
section, and also (6) to the compensation to be made for the restrictions 
placed on the working of such mines or minerals under sub-section (4). 
The scope of this and the connected sections may be sufficiently express¬ 
ed by saying, that under them there is to be no compensation except as 
and when the occasion for it arises. In re Lord Gerard &v., cited at 
p. 140 ante . 

Persona entitled to th9 compensation. —All “persons interest 
ed” (see the definition in s. 3 (b) of the Land Acquisition Act of 1894, 
which is substituted for the Act of 1870) are to be compensated in respect 
of their respective interests But it must be remembered that the work¬ 
ing of mines and minerals exhausts them, and this fact differentiates 
the ownership of them from the ownership of ordinary ‘land,’ as was 
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ointed out in Great Western Rail . Co. v. Smith , (1876) 45 L. J., Ch. 
235. Consequently it was held there that a lessee of mines, whose term 
was of sufficient length to enable him by working with reasonable dili¬ 
gence to exhaust them, was, for the purpose of this section, the absolute 
owner thereof; and the company, having paid him compensation, were 
in the position of absolute purchasers of the minerals in perpetuity ; and 
neither the reversioner nor any person claiming under him was entitled 
to any compensation other than for the loss of royalty by reason of the 
non-working of the mines. 

The interests (if any) therefore of the several claimants must be deter¬ 
mined with reference to such conditions. 


Grounds of compensation. —The mine owner is to be fully com¬ 
pensated ; that means that, so far as money can compensate him, he is 
to be placed in the position in which he would have been if he had been 
free to go on working. Where the owners of a coal mine were prevented 
from working the mine, it was held that the true inquiry was, not what 
was the value of the coal at the date of the counter-notice, but what 
would the owners, if they had not been prohibited, have made out of the 
coal during the time it would have taken them to get it. Bwllfa &>c. 
Collieries v. Po?itypridd Waterworks Co ., f r 9°3] App. Cas. 426. 

In Barnsley Ca?ial Co. v. Twibell , (1844) 13 L. J., Eq. 434, it was 
held that the company were bound to make compensation, not only for the 
value of the coal in the bed the working of which was prevented, but also 
for the additional profit which could only be made by getting it. A coal 
owner is also entitled to compensation for any injury he may sustain by 
having to work the mine in a less beneficial manner for the sake of not 
injuring the company.— Cromford Canal Co. v. Cults , (1848), 5 Rail. 
Cas. 442. 

Assessment of compensation. —If the owner, lessee or occupier 
is prevented altogether from working the minerals, the value of the 
minerals will be the measure of the comp msation. But if he is allowed 
to work them, and yet the nature of the works, for which the surface 
lands are taken, is such as to impose more than the customary restrictions 
on the working of the subjacent minerals by the owner, lessee or occupier, 
and thereby to diminish to him the value of his interest in the mines, he 
shall receive compensation f >r that diminution of the value of his interest 
therein. Compensation can be given for expenses and losses which 
though not actually incurred are yet imminent and capable of immediate 
ascertainment : but it cannot be claimed or recovered for merely appre¬ 
hended or prospective damage. It must be assessed as at the time when, 
under the terms of the sections, he is prevented from working his 
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in the manner usual in the district.— Whitehouse v. Wolverhamp¬ 
ton Rail. Co. (1869) L. R., 5 Ex. 6 ; Holliday v. Mayor &*c. of Wahcfield- 
[1891] A. C. 8t ; 60 L. J., Q. B. 361 ; In re Lord Gerard London and 
N. W. Rail. Co., [1895] 1 Q. B. 459 ; Cripps’ Law of Compensation, 5th 
edn. 120, 124. In Eden v. North Eastern Rail. Co, C* 9 ° 7 ] App- Cas. 
400, where the lessors (the Appellants) wished to work coal under the 
railway and gave notice, and the railway company said it wanted the coal 
as support and offered to pay compensation, it was held that the company 
could not contend that the lessors should work all their other coal first 




fnerals 


nor that the compensation should be the present value of the profit which 
the company might get at that future time, but that the company must 
pay in full the actual loss for the coal being withheld now. Future injury 
is provided for by s. 9. 

The compensation must, subject to all necessary modifications, be as¬ 
certained in the manner provided by the Land Acquisition Act of 1S94, 
for the reference to the Act of 1870 is to be read as a refetence to the 
Act of 1894, see s. 2 (3) of the later Act ; that is the principles enunciated 
in ss. 23 and 24 must be observed. 

The compensation must be estimated upon all the information avail¬ 
able at the time of making it. Hence, if there is information then re¬ 
garding actual data and prices, from which the actual profit could be cal¬ 
culated which the owner could h ive made if the working had not been 

stopped, then the assessment should be made according thereto, because 
estimate and conjecture are superseded by facts. Thus, where the work¬ 
ing of coal was stopped, and a rise in the price of coal occurred after the 
counter notice and before the wo king would have been completed, it was 
held that that rise could be taken into consideration in assessing the com¬ 
pensation. Rivllfa &*c. Collieries' case cited above. For an instance of 
the valuation of minerals under a railway an 1 within the forty yards 
limit, see Ru^by Portland Cement Co. v. L. <&•* N. W. Rail. Co., [ 190S] 
2 K. B., 606. 

Time to be considered.-The time in reference to which the com¬ 
pensation is to be assessed is the date of the counter-notice or in India 

the date of the declaration published under s. 5, yet it is not meant that a 
line is to be drawn at that date, and that all that occurs after that date 
is to be treated as if it had never happened ; hence, if the working of the 
minerals will require a period of time, the compensation must be calcu¬ 
lated with regard to the facts that prevailed during that period. Bwllfa 

frc Collieries' case cited above. That is the time, from which the mine- 
owner is deprived of his property in the mines and minerals, and from 
which the acquirer enjoys the support thereof uninterruptedly. If there 
is delay in assessing and paying the compensation, the mine-owner 
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rest on the compensation from that date. Fletcher v. 
Lancashire &>c. Rail. Co ., [1902] 1 Ch. 901. 

Interest on the compensation money. —This would be governed 
by s. 28 of the Land Acquisition Act. In an English case it was held 
that an arbitrator had no power to award interest, in respect of the time 
between the owner’s giving of the notice and the making of the award. 
Arbitration between Richard and G. W. R. Co ., [1905] I. K. B., 68. 

7. (/) If before the expiration of the said sixty 

, „ days the Local Government does not 

If Local Government *■ 

does not offer to pay publish a declaration as provided in 

compensation, mines # L 

may be worked in a section 5 the owner, lessee, or occu- 

proper manner. . 

pier of the mines may, unless and 
until such a declaration is subsequently made, work 
the mines or any part thereof in a manner proper 
and necessary for the beneficial working thereof, and 
according to the usual manner of working such mines 
in the local area where the same are situate. 

( 2) If any damage or obstruction is caused to the 
surface of the land or any works thereon by improper 
working of the mines, the owner, lessee or occupier 
of the mines shall at once, at his own expense, repair 
the damage or remove the obstruction, as the case 
may require. 

(3) If the repair or removal is not at once effect¬ 
ed, or, if the Local Government so thinks fit, without 
waiting for the same to be effected by the owner, 
lessee or occupier, the Local Government may execute 
the same and recover from the owner, lessee or occu¬ 
pier the expense occasioned thereby. 

Mines may be worked.— Only the word “mines” is used here; 
but it seems to mean their contents as well, that is, the minerals ; and, if 
compensation be not paid in order to restrain the working, the owner 
may work them in the proper, necessary and usual manner. It was held 
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ngland that, where the owner caused injury by not working his mine 
properly, he was liable in damages. Knowles v. Lancashire &>c. Rail. Co. 
(1889) 14 App. Cas. 248. 

But a distinction has been drawn between minerals forming the soil or 
sub-soil of the land acquired and minerals lying deeper under it. Thus 
it was laid down in Lord Provost &C. of Glasgow v. Far/e , (1888) 13 
App. Cas. 657, where there was a seam of valuable brick-clay only two or 
three feet below the surface with an extreme thickness of twenty to thirty 
feet, that common clay forming the surface or sub-soil of the land acquir¬ 
ed was not included in the words of the statute, for it was the “land” itself 
and therefore could not be worked. Lord WATSON said in that case, 
that “the expression ‘the land’ cannot be restricted to vegetable mould or 
to cultivated clay, but that it naturally includes, and must be held to 
include, the upper soil including the sub-soil whether it be clay, sand or 
gravel : and that the exceptional depth of the sub-soil, whilst it may 
enhance the compensation payable at the time [of acquisition], affords no 
ground for bringing it within the category of excepted minerals.” (p. 679.) 
See remark thereon by Cozens-Hardy, M. R. in Great Western Rail. 
Co. v Carpalla United China Clay Co., [1908] 1 Ch. 218. 


That decision was followed by Buckley, J., in Great Western Rail. 
Co. v. Blades , [1901] 2 Ch. 624 ; for, pointing out that Hext v. Gill, (cited 
p. 142 ante) does not apply to cases under the statutes, he held that clay 
forming the surface or sub-soil and constituting the “land” acquired is not 
a mineral within the meaning of the statute. His decision was approved 
in In re Todd Birlesion &r* Co. &-*c., [i 9 ° 3 ] 1 K. B. 603, where Farie's 
case was followed. 

Manner of working.—This must be the proper, necessary and 
usual manner. In the early cases the view was taken that the working of 
the minerals would be by underground mining ; but it was decided in 
Midland Railway Co. v. Robinson , (1889) 15 App. Cas. 19, that mines and 
minerals in these provisions include not only beds and seams of minerals 
got by under-ground working, but also such as can only be worked and 
according to the custom of the district would be properly worked by 
open or surface operations. 

The right to work from the surface was expressly in dispute in Ruabon 
Brick &*c. Co. v. Great Western Rail. Co ., [1893] 1 Ch. 427, where the 
railway passed over a bed of valuable terra cotta clay, the manner of 
working which in the district was by open quarrying, and the owners 
gave notice of their intention to work the clay and the railway company 
did not purchase it, it was held that, the clay being a mineral, the owners 
were entitled to work it from the surface, and for that purpose to enter on 
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e land acquired by the railway company, and to remove the ballast and 
surface soil lying above such clay. That decision proceeded upon the 
admission that the clay was a mineral within the meaning of these pro¬ 
visions and not surface land ; see In re Todd Brileston Co. 

[1903] 1 K. B. p. 609. 

That being the position of the contentions, it was laid down in that 
case ( Ruabon Brick ^c. Co.), that a mineral owner has a right to work 
his mine not only from below upwards but in certain circumstances from 
above downwards, so that, if the minerals come so close to the surface 
that it is necessary for the beneficial working of those minerals and 
according to the usual manner of working them in the district, that they 
shall be worked from above downwards, he has a right to do that. Yet 
according to hi re Todd Brileston Co. &>c., (see p. 152 ante ) it would 
seem that, where such minerals are surface or sub-soil land within the 
area acquired, the right to work them would cease. 

Accordingly, when mines are not acquired, the owner, lessee or 
occupier may work the mines, after notice duly given, up to and under a 
railway or other undertaking according to the custom of working such 
mines in the district, unless the company give compensation for the 
minerals ; and he has this right, although such working may let down 
the surface.— Midland Rail. Co. v. Robinson, (1889), 15 App. Cas , 19; 
Pouniney v. Clayton (1883), 11 Q. B. D. 820 ; Cripps’ Law of Compensa¬ 
tion, 5th edn. 123. The railway or other undertaking can safeguard itself 
for “The company can stop all dangerous working at any time they think 
fit, and they are the sole judges of when the working becomes dangerous, 
provided they act within reasonable limits.” Midland Railway Co. v. 
Checkley, (1867) 36 L. J., Ch., 380 ; L. R., 4 Eq., 19. 


8. If the working of any mines is prevented or 
Mining communica- restricted under section 5 , the res- 
,lons ' pective owners, lessees and occupi¬ 

ers of the mines, if their mines extend so as to lie 
on both sides of the mines the working of which is 
prevented or restricted, may cut and make such and so 
many airways, headways, gateways or water-levels 
through the mines, measures or strata, the working 
whereof is prevented or restricted, as may be requisite 
to enable them to ventilate, drain and work their 
said mines; but no such airway, headway, gateway or 
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ater level shall be of greater dimensions or section 


than may be prescribed by the Governor-General 
in Council in this behalf, and, where no dimensions 
are so prescribed, not greater than eight feet wide and 
eiffht feet high, nor shall the same be cut or made 
upon any part of the surface or works, or so as to 
injure the same, or to interfere with the use thereof. 


This section provides for the making of the necessary mining com¬ 
munications under the land acquired, when the working of the mines 
under such land is prevented or restricted l and when the mines in 
working extend on both sides of the land acquired. It follows section 
80 of the Railways Clauses Consolidation Act, 1845. 


9. The Local Government shall, from time to 
time, pay to the owner, lessee or 

Local Government to • n . , 

pay compensation for occupier ot any such mines, cxtcncl- 

iniury done to mines. . . . 1 c 

ino- so as to lie on both sides ot the 

O 

mines, the working of which is prevented or restric¬ 
ted, all such additional expenses and losses as may 
be incurred by him by reason of the severance of the 
lands lying over those mines or of the continuous 
working of those mines being interrupted as aforesaid, 
or by reason of the same being worked in such manner 
and under such restrictions as not to prejudice or 
injure the surface or works, and for any minerals not 
acquired by the Local Government which cannot be 
obtained by reason of .the action taken under the 
foregoing sections ; and if any dispute or question 
arises between the Local Government and the owner, 
lessee or occupier as aforesaid, touching the amount 
of those losses or expenses, the same shall be settled 
as nearly as may be in the manner provided for the 
settlement of questions touching the amount of 
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Acquisition 


This section has reference to the payment of compensation to the 
owners of mines, which extend so as to lie on both sides of the acquired 
land, and the working of which has been prevented or restricted. Such 
compensation may include— 

(«) all such additional expenses and losses as may be incurred by reason 
of the severance of the lands lying over the mines ; 

C b ) or by reason of the continuous working of the mines being interrupted ; 

(c) or by reason of their being worked in such manner and under such 
restrictions as not to prejudice or injure the surface or works ; 

(d) the value of any minerals not acquired by Government which cannot 
be won by reason of the action taken under this Act. 

The words “Local Government” include a local authority or company, 
when the land acquired has vested in the latter, see s. 14. 

This section follows s. 81 of the Railways Clauses Act, 1845. Under 
that section it was held that compensation cannot be claimed or given 
for apprehended or prospective damage, but the owner, lessee or occupier 
must put forward his claim, when he is actually prevented from working 
the minerals in accordance with the custom of the district. The damages 
for severance, as when mines lie on both sides of a railway, are assessed 
on the principle that it is payable from time to time . Possible uncertain 
expenses and losses are not to be taken into consideration, when compen¬ 
sation must be determined once for all under s. 6 ; but they may come 
into consideration, as they actually occur from time to time, under this 
section. White house v. Wolverhampton Rail. Co ., (1869) L. R. 5 Ex, 6; 
Holliday v. Mayor &*c. of Wakefield , (1891) A. C. 81 ; 60 L. J., Q. R. 361. 
Cripps* Law of Compensation , 5th edn. 125. See note under s. 6, p. 140 
ante. 

An owner or lessee of mines under adjoining lands was held entitled 
to compensation for the additional expense that he would have to incur 
in getting minerals, to which he could not obtain access except by tunnel¬ 
ling under a railway.— Midland Rail . Ca. v. Miles, U886) 33 Ch. D. 632 
The reference to the Act of 1870 must now be read as meaning Act I 
of 1894, s. 2 (3) of the latter Act. 


10. if any loss or damage is sustained by the 
owner or occupier of the lands Ivin" 

And also for injury 1 J n 

arising from any air- over any such mines, the working 

way or other work. 0 

whereof has been so prevented or 
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>74^$fricted as afore-said (and not being the owner, 
lessee or occupier of those mines), by reason of the 
making of any such airway or other works as aforesaid, 
which or any like work it would not have been necess¬ 
ary to make but for the working of the mines having 
been so prevented or restricted as aforesaid, the Local 
Government shall pay full compensation to that own¬ 
er or occupier of the surface lands for the loss or 
damage so sustained by him. 




This section provides for compensation for damage sustained by the 
owner of adjacent lands, who is not also th'e owner of the mines. It 
follows s. 82 of the Railways Clauses Act, 1845. The word ‘lessee’ is 
omitted from the first and last parts of this section, though it occurs in 
the middle. 


11 . For better ascertaining whether any mines 

Power to officer of ¥ n g uncler land acquired in accor- 

enter and'Tnspect ^tlio dallCe with the Provisions of this 
working of mines. Act are being worked, or have 

been worked, or are likely to be worked, so as to 

damage the land or the works thereon, an officer 

appointed for this purpose by the Local Government 
may, after giving twenty-four hours’ notice in writ¬ 
ing, enter into and return from any such mines or the 
works connected therewith ; and for that purpose the 
officer so appointed may make use of any apparatus 
or machinery belonging to the owner, lessee or 

occupier of the mines, and use all necessary means for 
discovering the distance from any part of the land 
acquired to the parts of the mines which have been, 
are being, or are about to be worked. 


This section follows s. 83 of the Railways Clauses Act, 1845. A local 
authority or company has the same power, when the land acquired has 
vested in it, see s. 14. 
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reference to the Act of 1870 must be read as meaning Act I of 
1894 ; see s. 2 (3) of the latter Act. 


12. If any owner, lessee or occupier of any such 

Penalty for refusal mines or works refuses to allow any 
to allow inspection. officer appo i u ted by the Local 

Government, for that purpose to enter into ancl ins¬ 
pect any such mines or works in manner aforesaid, he 
shall be punished with fine which may extend to two 
hundred rupees. 


This section follows s. 84 of the Railways Clauses Act, 1845. 


13. If it appears that any such mines have been 
worked contrary to the provisions ot 

If mines worked * 

contrary to provisions this Act, the Local Government 
of this Act, Local n 

Government may re- may, II it thinks lit, give notice to 
quire means to be ad- , . j . r 

opted for safety of the owner, lessee or occupier thereof 

land acquired . . . , , , . 

to construct such works and to 


adopt such means as may be necessary or proper for 
making safe the land acquired and the works thereon, 
and preventing injury thereto; and if, after such 
notice, any such owner, lessee or occupier does not 
forthwith proceed to construct the works necessary 
for making safe the land acquired and the works 
thereon, the Local Government may itself construct 
the works and recover the expense thereof from the 

owner, lessee or occupier. 

This section follows s. 85 of the Railways Clauses Act, 1845. 


14. When a statement under section 3 has been 


Construction of Act 
when land acquired 
has been transferred 
to a local authority or 
[Company. 


made regarding any land, and the 
land has been acquired by the 
Government, and has been transfer¬ 
red to or has vested by operation of 


law in a local authority or Company, then sections 4 
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3, both inclusive, shall be read as if for the words 
“the Local Government,” wherever they occur in 
those sections, the words “the local authority or Com¬ 
pany, as the case may be, which has acquired the 
land” were substituted. 


15. (1) This Act shall apply to any land for the 

acquisition whereof proceedings 

Pending cases. ... ° 

under the Land Acquisition Act, 
1870, are pending at the time when this Act comes 
into force, unless before that time-the Collector has 
made, in respect of the land, an award under section 
14 or a reference to the Court under section 15 of 
that Act, or has taken possession of the land under 
section 17 of the same. 

(2) When the Collector has before the said time 
made an award or reference in respect of any such 
land or taken possession thereof as aforesaid, and all 
the persons interested in the land, or entitled under 
the Land Acquisition Act, 1870, to act for persons so 
interested, who have attended or may attend in the 
course of the proceedings under sections 11 to 15, * 
both inclusive, of the Land Acquisition Act, 1870, 
consent in writing to the application of this Act to 
the land, the Collector may by an order in writing 
direct that it shall apply, and thereupon it shall be 
deemed to have applied from the commencement of 
the proceedings ; and the Collector shall be deemed, 
as the case may be, to have inserted in his award or 
reference, or to have published in the prescribed 
manner, when he took possession, the statement men¬ 
tioned in section 3 of this Act. 
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he references to ss. u, 12, 13, 14, 15 and 17 of the Act of 1870 must 
now be read as made to ss. ij, 13, 15, 11, 19 and 17 respectively of Act I 
of 1894 ; see s. 2 (3) of the latter Act (p. 2 ante), 

16. In this Act— 


(a) “local authority” means any municipal com¬ 
mittee, district board, body of port 

Definition of local # . 

authority and Com- commissioners or other authority 
legally entitled to, or entrusted by 
the Government with, the control or management of 
any municipal or local fund : and 

(/>) “Company” means a Company registered 
under any of the enactments relating to Companies 
from time to time in force in British India, or formed 
in pursuance of an Act of Parliament or by Royal 
Charter or Letters Patent. 


This definition of “local authority” agrees with that in the General 
Clauses Act, X of 1897, ss. 3 (28) and 4 (2). Compare the definition of 
“Company” in Act I of 1894, s. 3 ( e ). 


17. This Act shall, for the purposes of all enact¬ 
ments for the time being in force, 

This Act to he read , c 

with Land Acquisition be read with and taken as part ot 

the Land Acquisition Act, 1870. 


By virtue of s. 2 (3) of Act I of 1894 this Act must now be read with 
and taken as part of that Act. 
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INDIAN RAILWAYS ACT. 


ACT No. IX of 1890. 

CHAPTER III. 


Construction and Maintenance of Works. 

7. ( l ) Subject to the provisions of this Act and, 

Authority of railway >>' «>« CaSe ° f ■■»">OYe»ble_ property 

adminiatrationsto exe- no £ belonging to the railway ad- 
cute all necessary o o . . „ 

works. ministration, to the provisions of 

any enactment for the time being in force for the 
acquisition of land for public purposes and for 
companies, and subject also, in the case of a railway 
company, to the provisions of any contract between 
the company and the Government, a railway adminis¬ 
tration may for the purpose of constructing a railway 
or the accommodation or other works connected there¬ 
with, and notwithstanding anything in any other 
enactment for the time being in force : 

Powers conferred.— This section corresponds to sec. 16 of the 
Railways Clauses Consolidation Act,; 1845 (8 and 9 Viet., c. 20). It con¬ 
fers on railway administrations certain statutory powers ; and a statutory 
power is a power conferred by statute to do something which could not 
[ be lawfully done without it. EmsUy v. North Eastern Rail. Co. , [.896J 
x Ch. 418 (p.428). But these powers are to be taken as cut down and 
qualified by the provision that it be an act “necessary for making, main¬ 
taining, altering or repairing and using the railway.” Pugh v. Golden 
Valley Rail. Co., (1877) 15 Ch. D. 330. See clause (f). 
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A question of exceeding the statutory powers in widening a railway 
was discussed in Finch v. London & S. IV. Rail . Co , (1890) 44 Ch. D. 330. 


The section does not introduce in the case of railways any special 
principle as to injurious affecting different from that applied in the case 
of other works. All. Gen. and Hare v. Metropolitan Rail. Co. [1894] 1 
Q. B. 384 ; Cripps 5 Law of Compensation, 5th edn. 134. 

Definitions.-—The following terms are defined in sec. 3, clauses (4), 
(5) and (6) of the Act ;— 

(^“railway” means a railway, or any portion of a railway, for the 
public carriage of passengers, animals or goods, and includes— 

( a ) all land within the fences or other boundary-marks indicating the 
limits of the land appurtenant to a railway ; 

{l?) all lines of rails, sidings or branches worked over for the purpose of, 
or in connection with, a railway ; 

(c) all stations, offices, warehouses, wharves, workshops, manufactories, 
fixed plant and machinery and other works constructed for the pur¬ 
poses of, or in connection with, a railway ; and 
{d) all 'ferries, ships, boats and rafts which are used on inland waters for 
the purposes of the traffic of a railway and belong to or are hired or 
worked by the authority administering the railway : 

(5) “railway company 5 ’ includes any persons, whether incorporated or 
not, who are owners or lessees of a railway or parties to an agreement for 
working a railway : 

(6) “railway administration” or “administration,” in the case of a 
railway administered by the Government or a Native State, means the 
manager of the railway and includes the Government or the Native 
State, and, in the case of a railway administered by a railway company, 
means the railway company. 

By s. 148 it is enacted that for the purposes of ss. 7 to 12 (both 
inclusive) the word “railway,” whether it occurs alone or as a prefix to 
another word, has reference to a railway or portion of a railway under 
construction, and to a railway or portion of a railway not used for the 
public carriage of passengers, animals or goods, as well as to a railway 
falling within the definition of that word in s. 3 (4). 

(a) make or construct in, upon, across, under or 
over any lands, or any streets, hills, valleys, roads, 
railways or tramways, or any rivers, canals, brooks, 
streams or other waters, or any drains, water- 
pipes, gas-pipes or telegraph lines, such temporary 
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or permanent inclined planes, arches, tunnels, culverts, 
embankments, aqueducts, bridges, roads, [lines of 
railway], ways, passages, conduits, drains, piers, 
cuttings and fences as the railway administration 
thinks proper ; 


The words in brackets were added by the Indian Railways Act 
Amendment Act, IX of 1896, s. 1. 

Bridges and Inclines .—'Besides the power here given to the railway 
administration, s. 14 of the Act gives the Governor General in Council 
power to require the administration at any time to make over or under 
bridges, ascents and descents and to remove or to diminish the danger of 
a level-crossing. 


Where a railway company agreed to make the approach to a bridge 
with a certain slope, it was held to the agreement. Att-Gen. v. Mid-Kent 
& r*c. Rail. Co ., (1867) 3 Ch. too. It was held that the English statute 
did not impose upon a railway company, whose line crossed a public foot¬ 
path, the obligation of carrying the footpath over the railway or the railway 
over the footpath by means of a bridge. Dartford Rural Council v. 
Bexley &*c. Rail. Co ., H. L. [1898] A. C. 210. 

Fences .—Besides the power here given to the railway administration, 
s. 13 gives the Governor General in Council power to require the ad¬ 
ministration to provide boundary marks or fences, works in the nature of 
a screen, gates, chains, bars &c. 

Under the English statute railway companies are bound to maintain 0 
sufficient fences for the protection of the cattle of the “owners or 
occupiers” of land adjoining their line. Dawson v. Midland Rail. Co., 
(1872) L. R. 8 Ex. 8 ; Corry v. Great Western Rail. Co., (1881) 7Q.B D. 
322. See also Child v. Hearn, (1874)9 Ex. 176. The fences must be 
kept in satisfactory condition • thus a railway company was held liable 
for negligence, where because of a defective fence a child was injured. 

Cooke v. Midland G. W. Ry • of Ireland [1909] A. C , H. L, (1), 229. 
Similarly, where a railway company neglected to maintain a gate properly 
at a level crossing and a horse strayed there and?was killed. Parkinson v. 
Knott End Rail. Co ., I1910] 1 K. B., 615. But it was held that a railway 
company are not bound in duty to their passengers or other persons to 
maintain fences sufficient to keep cattle off the line in all circumstances, 
but are bound to use every reasonable care to prevent them from straying 
on to the line. Buxton v. North Eastern Rail . Co., (1868^ L. R., 3 Q. B. 

549 ; Luscombe v. Great Western Rail Co ., [1899] 2 Q. B. 313. 
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(i b ) alter the course of any rivers, brooks, streams 
or watercourses, for the purpose of constructing and 
maintaining tunnels, bridges, passages or other works 
over or under them, and divert or alter, as well tem¬ 
porarily as permanently, the course of any rivers, 
brooks, streams or watercourses, or any roads, streets 
or ways, or raise or sink the level thereof, in order the 
more conveniently to carry them over or under or 
by the side of the railway, as the railway administra¬ 
tion thinks proper ; 

The power conferred by this clause is to be taken as qualified by 
cl. f /), and it only authorises a diversion, when the river or road presents 
an actual obstacle to the construction of the line, and not where the 
diversion is merely to save expense. Pugh v. Golden Valley Rail. Co ., 
(1877) 15 Ch. D. 330. And the company in making the diversion must 
keep within the authority given them. Quce?i v. Wycombe Rail . Co., 
(1867) 2 Q. B. 310. But the statute did not empower a railway company 
to divert a public footpath, so as to place it upon land of which the 
company had not acquired the ownership. Rangelcy v. Midland Rail. Co. 
(1868) L. R., 3 Ch. 306. 

It was held in England that, where a railway company diverted a road 
ultra vires but with a bond fide view to the convenience of the public, a 
Court of Equity would not compel them to replace the road so as to 
make their work intta vires , if the result will be to cause greater incon¬ 
venience to the public— Att. Gen. v. Ely , Haddenham &>c. Rail. Co ., 
(1868) L. R., 6 Eq. 106 : and on appeal in the same case, that the com¬ 
pany had not exceeded their powers. (1869) 4 Ch. 194. 

(c) make drains or conduits into, through or under 
any lands adjoining the railway for the purpose of 
conveying water from or to the railway ; 

(cl) erect and construct such houses, warehouses, 
offices and other buildings, and such yards, stations, 
wharves, engines, machinery, apparatus and other 
works and conveniences as the railway administration 
thinks proper ; 
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^ , a j^ er> repair or discontinue such buildings, 

works and conveniences as aforesaid or any of them, 
and substitute others in their stead ; and 


(/) do all other acts necessary for making, main¬ 
taining, altering or repairing and using the railway. 

This clause (/) is in reality a proviso upon the whole section, for it was 
held in Q. v. Wycombe Rail . Co. and Pugh v. Golden Valley Rail. Co. cited 
above, that the works authorized by the section must be works “ necessary 
for making, maintaining, altering, or repairing, and using the railway.” 
E ms ley v. North Eastern Rail Co ., [1896] 1 Ch. 418 (p. 443.) But works 
are not necessary within the meaning of this section which are only con¬ 
venient to a railway company on the ground of economy— Fenwick v. 
East London Rail. Co ., (1875) L. 20 544 ; Pugh's case cited above ; 

thus it was held that, where a railway wished to build a temporary rail¬ 
way to save the trouble and expense of carting materials from a highway, 
the mere saving of expense in construction did not constitute necessity. 
Morris v. Tottenham <2 r*c. Rail. Co.. [1892] 2 Ch. 47. 

It may be noted that under s. 15 trees dangerous to or obstructing the 
working of a railway may be felled or dealt with as necessary, compen¬ 
sation being paid therefor. 

(2) The exercise of the powers conferred on a 
railway administration by sub-section (1) shall be 
subject to the control of the Governor General in 
Council. 


8. A railway administration may, for the purpose 
of exercising the powers conferred 
.ferd,l. 5lp “' upon it by this Act, alter the posh 
tion of any pipe for the supply of 
gas, water or compressed 'air or the position of any 
electric wire or of any drain not being a main drain : 

Provided that— 

(a) when the railway administration desires to 
alter the position of any such pipe, wire or 
drain it shall give reasonable notice of its 



z 


INDIAN RAIL!?ATS ACT. 


[Sec. 



intention to do so, and of the time at which 
it will begin to do so, to the local authority 
or company having control over the pipe, 
wire or drain, or, when the pipe, wire or 
drain is not under the control of a local 
authority or company, to the person 
under whose control the pipe, wire or 
drain is ; 

(b) a local authority, company or person receiv¬ 
ing notice under proviso (a) may send a 
person to superintend the work, and the 
railway administration shall execute the 
work to the reasonable satisfaction of the 
person so sent and shall make arrangements 
for continuing during the execution of the 
work the supply of gas, water, compressed 
air or electricity or the maintenance of the 
drainage, as the case may be. 

For the meaning of “ railway administration ” see notes, p. 161 ante . 
For the definition of “local authority, " see the General Clauses Act, X of 
1897, s. 3 (28) and s. 4 (2) ; and the term has for the purposes of s. 135 
of this Act, which deals with the taxation of railways, a wider meaning by 
cl. (5) of that section. See notes to s. 12. 


9 . ( 1 ) The Governor General in Council may 

Temporary entry authorise any railway administra- 



hended to any cutting, embankment or other work 
under the control of the railway administration, to 
enter upon any lands adjoining its railway for the 
purpose ot repairing or preventing the accident, and 
to do all such works as may be necessary for the 
purpose. 
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(2) In case of necessity the railway administration 
may enter upon the lands and do the works aforesaid 
without having obtained the previous sanction of the 
Governor General in Council, but in such a case shall 
within seventy-two hours after such entry, make a 
report to the Governor General Council, specifying 
the nature of the accident or apprehended accident, 
and of the works necessary to be done, and the power 
conferred on the railway administration by this sub¬ 
section shall cease and determine if the Governor 
General in Council, afcer considering the report con¬ 
siders that the exercise of the power is not necessary 
for the public safety. 


With this section compare section 14 of the Railway Regulation Act, 
1842 (5 & 6 Viet., c. 55.) 

10. (1) A railway administration shall do as little 

damage as possible in the exercise 

Payment of compen- „ . , „ 

sation for damage or the powers conferred by anjt of 
caused by lawful exer- , r 

cise of powers under the three last foregoing sections, 

section 7> 8 or 0. i . • iiii •i/'* 

and compensation shall be paid tor 
any damage caused by the exercise thereof. 

(2) A suit shall not lie to recover such compen¬ 
sation, but in case of dispute the amount thereof shall, 
on application to the Collector, be determined and 
paid in accordance, so far as may be, [with the 
provisions of sections 11 to 15, both inclusive, sections 
18 to 34, both inclusive, and sections 53 and 54 of the 
Land Acquisition Act, 1894, and the provisions of 
sections 51 and 52 of that Act shall apply to the 
award of compensation]. 

The first sub-section corresponds to the proviso in sec. i6 of the Rail¬ 
ways Clauses Act, 1845. The words and figures within brackets in the 


MINIS 



o 

Z 


INDIAN RAILWAYS ACT. 


[ Sec. 1 



secptta sub-section were substituted by sec. 2 of the Indian Railways Act 
Amendment Act, IX of 1896. 

Sub-section (2) does not bar a suit for compensation in the Civil Court 
when the Collector refuses to adjudicate upon a claim put forward. 
Rameswar Singh v. Secretary of State. (1907) 34 Cal. 470 ; 11 C. W. N. 
356 . 

11. ( 1 ) A railway administration shall make and 
Accommodation maintain the following works for 
works- the accommodation of the owners 

and occupiers of lands adjoining the railway, 
namely :— 

(a) such and so many convenient crossings, 

bridges, arches, culverts and passages over, 
under or by the sides of, or leading to or 
from, the railway as may, in the opinion of 
the Governor General in Council, be neces¬ 
sary for the purpose of making good any 
interruptions caused by the railway to the 
use of the lands through which the railway 
is made, and 

( b ) all necessary arches, tunnels, culverts, drains, 

watercourses or other passages, over or 
under or by the sides of the railway, of 
such dimensions as will, in the opinion of 
the Governor General in Council, be suffi¬ 
cient at all times to convey water as freely 
from or to the lands lying near or affec¬ 
ted by the railway as before the making of 
the railway, or as nearly so as may be. 

(2) Subject to the other provisions of this Act, 
the works specified in clauses (a) and (b) of 
sub-section (1) shall be made during or im¬ 
mediately after the laying out or formation 


] ACCOMMODATION WORKS. 

the railway over the lands traversed thereby 
and in such manner as to cause as little damage or 



inconvenience as possible to persons interested in the 
lands or affected by the works. 


Sub-section (i) corresponds to the first part of sec. 68 of the 
Railways Clauses Act, 1845. For the meaning of “railway” and “rail¬ 
way administration,” see notes, p. 161 ante. 


Works for the accommodation of the owners a?id occupiers of la?ids 
adjoining; what these are to be is virtually defined in clauses {a) and ( b ). 
Great Indian P. Rail. Co. v. Municipal Corporation of Bombay , 
(1898) 23 Bom. p. 367. This section defines the kind of acco¬ 
mmodation works that the railway company are compellable to 
give to the land owner. Rhondda and Swansea Rail. Co. v. Talbot , 
[1897] 2 Ch. 131 ; 66 L. J., Ch. 570 ; and it creates an absolute and 
permanent obligation upon the company to make and maintain such 
works. See Dixon v. Great Western Rail. Co , [1897] 1 Q. B. 300. 
The land-owner is entitled to a convenient passage over the railway 
sufficient to make good, so far as possible, any interruption which the 
construction of the railway causes by severance in the working or 
use of his land, including any alteration or extension of that working 
or use, which could or ought to have been contemplated by the 
parties when the accommodation works were made. Great Western 
Rail. Co. v. Talbot , [1902] 2 Ch. 759. 

Lands required by a railway company for accommodation works are 
lands required for the purposes of ‘the undertaking’ or of ‘the railway.’ 
Every work which a railway company is empowered to do, not merely 
what it is compelled to do, is a purpose of the undertaking. Wilkinson 
v. Hull &°c. Rail, and Dock Co , (1882) 20 Ch. D. 323. Sub-section (4) 
ensures that the works shall be carried out. 

The question what further works should be made, when there is a 
difference of opinion, is dealt with in sec. 12. 

These provisions are important in connection with the question of 
damage under the third and fourth clauses of sub-section (1) of section 
23 of the Land Acquisition Act, 1894. 

Clause (a) —The word “necessary” in the corresponding English 
section refers to the obligation to make good the interruption, and does 
not confine the company to any particular mode of doing the works. 
Where there are several modes, the company acting under the advice 
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[ Sec. 


oT ttieir engineer are the sole judges which mode should be adopted, pro¬ 
vided they act bond fide. IVilkinson's case cited above. 


<SL 


The provision regarding “bridges” means a bridge connecting those 
portions of the land of the land-owner which have been severed by the 
railway, and has no reference to any more distant property. Rhondda 
and Siuansea Rail Co. v Talbot cited above. Where a road was carried 
over a railway by means of a bridge, it was held the railway company 
were bound to keep the roadway in repair as part of the bridge. 
Lancashire 6r*c. Rail. Co. v. Mayor dr 9 e. oj Bury , (1889) 14 App. Cas. 417 
Where a railway company, being authorized to carry their railway across 
a high road on the level, constructed it at a slightly higher level than 
the road and raised the road by means of inclined approaches on either 
side, held that the company by interfering with the road must keep in 
repair the roadway upon the whole of the approaches including those 
portions which lay outside the fences of the railway. Hertfordshire 
County Council v. Great Eastern Rail. Co. [1909] 2 K. B. 403. But the 
liability of railway companies to widen bridges carrying roads over rail¬ 
ways, where the width of the road has been increased “beyond the width 
of such bridge on either side thereof” does not extend to the approches 
to the bridge. Rhondda Urba7i Council v. Tajf Vale Rail . C<?., [1907] 

1 K. B. 739. See Bridges and Inclines , p. 162 ante. 


Clause (b). — It is the duty of the railway company hereunder to con¬ 
struct drains and other water-passages sufficient to convey away the 
water, that would otherwise be dammed up by embankments and be pro¬ 
bably thrown back on the adjoining lands —Loridon and N. IV. Rail. Co ., 
v. Runcorn Rural Council , [1898] 1 Ch., 34 : but such drains and water- 
passages are to be such as are required at the time when the land is 
taken, and not such as might be necessary at a subsequent date when 
the land might be applied to uses of a totally different kind. R. v. 
Fisher, cited below. Any objection to the sufficiency of the works should 
be taken within the time allowed, see sub-section (3) cl. ( b ) ; and where 
an owner of land did not object to the sufficiency of a culvert till after 
more than the prescribed period, it was held, no action would lie 
Colley v. London N. IV. Rail. Co. (1880) 5 Ex. D. 277. 

Sub-section (2). —Collects into one certain provisions made 
separately under the two clauses in the English Act corresponding to 
clauses (a) and ( b) of this Act. In the former clause of the English Act 
the words are—“such works shall be mide forthwith after the part of 
the railway passing over such lands shall have been laid out or formed” ; 
and in the latter clause the words are—“such works shall be made from 
lime to time as the railway works proceed.” The words here are similar. 
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^accordingly it was decided in R. v. Fisher , (i 862\ 3 B and S., 191 ; 
32 L. J., M. C. 12 ; and in R. v. Brown (1867), L. R., 2 Q. B. 630 ; 36 
L. J., Q. B. 322 ; that the accommodation works, which the company 
may be required to make, are such accommodation works as are required 
at the time the land is taken, having regard to its then use, and not ac¬ 
commodation works which may be required when the character of the 
land, and perhaps the nature of the neighbourhood, is entirely altered 
years afterwards ; that is, the works must have reference to the present 
use and exigencies of the land at the time of the interruption and not to 
the prospective use of it. When, therefore, land used for agriculture has 
a prospective value for building purposes, the compensation tribunal, 
valuing it as building land, should estimate the damages for severance, 
as if access had been cut off; because accommodation works could only 
be ordered in reference to the land as then used for agriculture, and these 
would be useless as an access to building land. R. v. Brown y cited above. 
See Rhondda and Swa?isca Rail. Co. v. Talbot (p. 168 ante) ; (Tripps’ 
Law of Compensation , 5th edn. 119. 


$1. 


Similarly, in Great Western Rail. Co. v. Talbot cited above, where the 
company provided a level crossing for the land-owner’s tramway over 
their line, it was held that he could not increase the burden of the ease¬ 
ment afterwards by altering or enlarging its character, nature or extent. 
Similarly, as regards altering the user of a level crossing. Taft Vale Rail 
Co. v. Gordon Canning , [1909] 2 Ch. 48. 


(3) The foregoing provisions of this section are 
subject to the following provisions namely : — 

(a) a railway administration shall not be requir 
ed to make any accommodation works in 
such a manner as would prevent or obs¬ 
truct the working or using of the railway, 
or to make any accommodation works with 
respect to which the owners and occupiers 
of the lands have agreed to receive and 
have been paid compensation in considera¬ 
tion of their not requiring the works to be 
made; 

( b ) save as hereinafter in this Chapter provided, 

a railway administration shall not, except on 
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the requisition of the Governor General in 
Council, be compelled to defray the cost of 
executing any further or additional accom¬ 
modation works for the use of the owners 
or occupiers of the lands after the expira¬ 
tion of ten years from the date on which 
the railway passing through the lands was 
first opened for public traffic ; 

(e) where a railway administration has provided 
suitable accommodation for the crossing of 
a road or stream, and the road or stream is 
afterwards diverted by the act or neglect of 
the person having the control thereof, the 
administration shall not be compelled to 
provide other accommodation for the cross¬ 
ing of the road or stream. 

Clause (a) corresponds to the proviso in sec. 68 of the Railways 
Clauses Act, 1845 ; and clause (b) corresponds to sec. 73 of that Act, the 
period of five years in the English Act being extended to ten in India. 

Clause ( b ). — The meaning is this. With railways in course of con¬ 
struction the land-owner may not at first be fully aware what inconvenien 
ces may be caused to his land by the interposition of the railway between 
certain different parts of it, and he is allowed time, namely, ten years, for 
consideration and determination in order, if necessary, that he may make 
further application and obtain further accommodation works than those 
which were originally asked for. Rhondda and Swansea Rail. Co. v. 
Talbot , [1897] 2 Ch. 131. See also Great Western Rail , Co, v. Talbot , 
(p. 168 ante). This clause expressly deals with “further or additional 
works and if no accommodation works have been made, there cannot 
be further or additional works. Dixon v. Great Western Rail. Co., [1897] 



1 Q. B. 300. 

(4) The Governor General in Council may ap¬ 
point a time for the commencement of any work to be 
executed under sub-section (1), and if for fourteen days 
next after that time the railway administration fails 
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to^commence the work or, having commenced it, fails 
to proceed diligently to execute it in a sufficient man¬ 
ner, the Governor General in Council may execute it 
and recover from the railway administration the cost 
incurred by him in the execution thereof. 


This sub section corresponds to s. 70 of the Railways Clauses Act, 
1845, but places on the Governor-General in Council, instead of on the 
party aggrieved (as in the English Act), the power of executing the re¬ 
quired works, if the railway administration fails to execute them. 

12 . if an owner or occupier of any land affected 
by a railway considers the works 

Power for owner, . 

occupier or local made under the last foregoing section 
authority to cause ad- . 

ditionai accommoda- to be insufficient lor the commodious 

tion works to bo made. p 1 T , 

use or the land, or if the Local 
Government or a local authority desires to construct 
a public road or other work across, under or over a 
railway, he or it, as the case may be, may at any 
time require the railway administration to make at 
his or its expense such further accommodation works 
as he or it thinks necessary and are agreed to by the 
railway administration or as, in case of difference of 
opinion, may be authorised by the Governor General 
in Council. 


This section corresponds to s. 71 of the Railways Clauses Act, 1845 > 
but, whereas the English Act empowers the owner or occupier to make 
the ‘‘further accommodation work,” this section enables him to get them 
made by the railway administration $ and the provision in favour of the 
Local Government is new. For the meaning of “railway” and “railway 
administration” see notes, p 161 ante. 

This section does not apply unless accommodation works have been 
made or ordered. The whole object of it is to deal with certain accom¬ 
modation works which are considered to be insufficient—insufficient, not 
at any future time, but at the time of the construction of the works. It 
does not mean that, if a change takes place in the nature of the property, 
accommodation works are to be authorized such as would be convenient 


misTfy 



INDIAN RAILWAYS ACT. 


~<SL 


and commodious in the altered state of things, but which would never 
have been considered necessary or convenient in the state of things 
which existed at the time when the works were constructed. It does not 
enable the land-owner to make any works which he thinks proper at any 
time for the commodious use of his land ; and it does not mean that, 
when nothing has been done or ordered at the time, he can do what 
he likes under it when the whole nature of the property has been changed. 
It only authorizes the construction of such accommodation works as 
might have been required under sec. 68 [of the English Act ; correspond¬ 
ing to s. ir of this Act]; and before he can invoke it, the conditions 
expressed in the early part of it must exist. Rhondda and Swansea Rail. 
Co., v. Talbot , [1897] 2 Ch. 131. 


The application of this section was discussed in Great Indian P. Rail. 
Co., v. Municipal Corporation of Bombay, (1898) 23 Bom. 358. It was 
there explained that this section “is purely enabling and permissive, 
and not prohibitive. It gives a particular right to a local authority 
as against a Railway administration, but does not thereby impliedly 
abolish any independent right vested in the local authority by ’.any 
other enactment.” And further—“In the case of a local authority 
desiring to construct a public road or other work across, under or over 
a railway, the accommodation works required must obviously be works 
other than the public work to be constructed ; there must be first, a 
public work whose construction is desired by the local authority, and, 
secondly, works required to be made for its commodious use. A local 
authority desiring to make only a public road cannot require the Railway 
administration to make the road as an accommodation work. What the 
local authority may require the Railway administration to make is not 
the road or other public work, but accommodation works for its commo¬ 
dious use The public work itself must be made by the local authority 

under some other statutory power . Again, it is not ‘accommodation 

works’ simply, but ‘further accommodation works’ that the section 
provides for. The ‘further accommodation works’ must mean the same 
thing throughout the section ; must have the same meaning whether 
the requisition to the Railway administration is made by the owner or 
occupier mentioned in the opening words of the section or by the Local 
Government or a local authority. The word ‘further’ in itself, and also 
in connection with the opening words, obviously has reference to section 
11, to which section 12 is a rider, and in which the term ‘accommodation 

works’is virtually defined.It has been held that the ‘further’ works 

contemplated by s. 71 [ of the English Act; corresponding to this 
section] do not mean any kind of works which would at any time be 
convenient for the land-owners, but works additional to accommodation 




works already made by the Railway Company under s. 68 [of the English 
Act ; corresponding to s. n of this Act], and of the same kind as those 
which might be required under that section— Rhondda and Swansea Rail. 
Co. v. Talbot ,” cited above. 


It was held under s. 57 of the English Act in construing the proviso 
for widening a bridge, that ‘bridge’ means the bridge proper and not the 
approaches to it : so, where a bridge carried a public carriage road over 
a railway and the Urban Council increased the width of the road, the 
railway company were bound to widen the bridge proper but not the 
approaches to it. Rhondda Urban Councils. Taj} Vale Rail. Co., f 1909 J 
A. C„ H. L. (E), 253. 


THE 

INDIAN TELEGRAPH ACT. 

Act No. XIII. of 1885 . 


10. The telegraph authority may, from time to 
Power for telegraph tirae > P lace ancl maintain a telegraph 

under, 

lines and posts. quel 


over, along or 


across. 


posts in or upon, any immove¬ 


able property : 

Provided that— 

(a) the telegraph authority shall not exercise the 
powers conferred by this section except for the 
purposes of a telegraph established or maintained 
by the Government, or to be so established or 
maintained ; 


(b) the Government shall not acquire any right other 
than that of user only in the property under, 
over, along, across, in or upon which the telegraph 
authority places any telegraph line or post; and 
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se all facilities for their being exercised, he shall 
be deemed to have committed an offence under section 
. 188 of the Indian Penal Code. 


Sec. 188 of the Indian Penal Code deals with disobedience to an 
order duly promulgated by a public servant. 

(3) If any dispute arises concerning the sufficiency 
of the compensation to be paid under section 10, 
clause (d), it shall, on application for that purpose by 
either of the disputing parties to the District Judge 
within whose jurisdiction the property is situate, be 
determined by him. 

No procedure is prescribed but it would no doubt correspond to that 
prescribed in Part III of the Land Acquisition Act, 1894; see pp. jj; 

ante. 

( 4 ) If any dispute arises as to the persons entitled 
to receive compensation, or as to the proportions 
in which the persons interested are entitled to share 
in it, the telegraph authority may pay into the Court 
of the District Judge such amount as he deems suffi¬ 
cient or, where all the disputing parties have in writ¬ 
ing admitted the amount tendered to be sufficient or 
the amount has been determined under sub-section (3), 
that amount ; and the District Judge, after giving 
notice to the parties and hearing such of them as 
desire to be heard, shall determine the persons entitled 
to receive the compensation or, as the case may be, 
the proportions in which the persons interested are 
entitled to share in it. 

The principles of apportionment are explained in the notes to sec. 3° • 
of the Land Acquisition Act ; see pp. Sj &c. ante. 

(5) Every determination of a dispute by a Dis¬ 
trict Judge under sub-section (3) or sub-section (4) 
shall be final. 
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give all facilities for their being exercised, he shall 
be deemed to have committed an offence under section 
. 188 of the Indian Penal Code. 

Sec. 188 of the Indian Penal Code deals with disobedience to an 
order duly promulgated by a public servant. 

(3) If any dispute arises concerning the sufficiency 
of the compensation to be paid under section 10, 
clause (d), it shall, ou application for that purpose by 
either of the disputing parties to the District Judge 
within whose jurisdiction the property is situate, be 
determined by him. 

No procedure is prescribed but it would no doubt correspond to that 
prescribed in Part III of the Land Acquisition Act, 1894; see pp. jj 
&* c. ante. 

(4) If any dispute arises as to the persons entitled 
to receive compensation, or as to the proportions 
in which the persons interested are entitled to share 
in it, the telegraph authority may pay into the Court 
of the District Judge such amount as he deems suffi¬ 
cient or, where all the disputing parties have in writ¬ 
ing admitted the amount tendered to be sufficient or 
the amount has been determined under sub-section (3), 
that amount; and the District Judge, after giving 
notice to the parties and hearing such of them as 
desire to be heard, shall determine the persons entitled 
to receive the compensation or, as the case may be, 
the proportions in which the persons interested are 
entitled to share in it. 

The principles of apportionment are explained in the notes to sec. 30 
of the Land Acquisition Act ; see pp. Sj &c. ante. 

(5) Every determination of a dispute by a Dis¬ 
trict Judge under sub-section (3) or sub-section (4) 
■shall be final. 
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BENCL 

ACT No.. Ill OF 1899. 


557 - Any land or buildings which any municipal 
authority authorized by this Act to 

Application of Land . * . 

Acquisition Act. 1894, acquire may be acquired under the 
with amendments. .. Pj1 

provisions or the band Acquisition 
Act, 1894 ; and for that purpose the said Act shall be 
subject to the following amendments, namely : — 

(а) The expression “Collector” means also the 
Chairman of the Corporation of Calcutta. 

The object of this clause is merely to give an extended definition of 
the term “Collector, ;j which is defined in s 3 (c) of the Land Acquisition 
Act, and to authorize the chairman to perform the duties of the Collector 
under that Act ; and not to lay down that in the case of an acquisition 
by the Calcutta Municipality the chairman is the only person competent 
to discharge the functions of a Collector. It is open to, but not obligatory 
on, the chairman to perform the duties of the Collector. Whoever acts • 
as the Collector, the acquisition must take place under that Act, and 
cannot be made until the declaration is duly published under s. 6. of that 
Act. But it is not a condition precedent to the applicability of the other 
provisions of this section that the chairman should perform the duties of 
the Collector. Secretary of State v. Belchambers , (1905), 33 Cal. 396 ; 10 
C. W. N. 289. 

(б) Section 17 of the said Land Acquisition Act 

shall apply also in the case of any area 
which is stated in a certificate granted by a 
Magistrate to be unhealthy. Before grant¬ 
ing any such certificate the Magistrate 
shall cause notice to be served ?is promptly 
as may be on the persons referred to in 
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557. Any land or buildings which any municipal 

Application of Land aUtI ’ 0I % authorized by this Aot to 

Acquisition Act. 1894, acquire may be acquired under the 
with amendments. . . 1 

provisions of the Land Acquisition 
Act, 1894 ; and for that purpose the said Act shall be 

subject to the following amendments, namely :_ 

(a) The expression “Collector” means also the 
Chairman of the Corporation of Calcutta. 

1 lie object of this clause is merely to give an extended definition of 
the term “Collector,'’ which is defined in s 3 (c) of the Land Acquisition 
Act, and to authorize the chairman to perform the duties of the Collector 
under that Act ; and not to lay down that in the case of an acquisition 
by the Calcutta Municipality the chairman is the only person competent 
to discharge the functions of a Collector. It is open to, but not obligatory 
on, the chairman to perform the duties of the Collector. Whoever acts 
“ s the Collector, the acquisition must take place under that Act, and 
oannot be made until the declaration is duly published under s. 6. of that 
AoL But it is not a condition precedent to the applicability of the other 
P lr >visions of this section that the chairman should perform the duties of 
the Collector. Secretary of State v. Belchambers, (1905), 33 Cal. 396 ; 10 
C. W. N. 289. 

(b) Section 17 of the' said Land Acquisition Act 
shall apply also in the case of any area 
which is stated in a certificate granted by a 
Magistrate to be unhealthy. Before grant¬ 
ing any such certificate the! Magistrate 
shall cause notice to be served as promptly 
as may bo on the persons referred to in 
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sub-section (3) of section 9 of the said Act, 
and shall hear without any avoidable delay 
any objections which may be urged by 
them against the application of the said 
section 17. When proceedings have been 
taken under the said section 17 for the 
acquisition of any land, and any person 
sustains damage in consequence of being 
suddenly dispossessed of such land, 
compensation shall be paid to such person 
for such dispossession. 



See Cripps’ Law of Compe?isation 5th edn. pp. 314-323, where similar 
provisions in the Housing of the Working Classes Act, 1890, are consi¬ 
dered. Compensation for the sudden dispossession is dealt with in sub¬ 
section (3) of s. 17 of the Land Acquisition Act. 


(c) The market-value of the land or building 
shall be deemed, for the purposes of clause 
first of sub-section (l) of section 23 of the 
said Land Acquisition Act, to be the 
market-value according to the disposition 
of the land or building at the date of the 
publication of the declaration relating 
thereto under section 6 of the said Land 
Acquisition Act :— 

Provided as follows— 

(i) if it be shown that, before such declaration 
was published, the owner of the land or 
building had taken active steps and incurred 
expenditure to secure a more profitable 
disposition of the same, further compensa¬ 
tion, based on his actual loss, may be paid 
to him ; 
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if the market-value is specially high in con¬ 
sequence of the property being put to a 
use which is unlawful or contrary to pub¬ 
lic policy, that use shall be disregarded and 
the market-value shall be deemed to be the 
market-value of the land or building if put 
to ordinary uses ; 



(m) if the market-value has been increased by 
means of any improvement made by the 
owner or his predecessor in interest within 
two years oefore the aforesaid declaration 
was published, such increase shall be dis¬ 
regarded, unless it be proved that the im¬ 
provement was made bond fide and not in 
contemplation of proceedings for the acqui¬ 
sition of the land or building being taken 
under the said Land Acquisition Act. 


This subsection considerably modifies the scope of the case-law under 
the first clause ofs. 23, (1) pp. 47 - 5 * ante. The land or building 
acquired is to be valued according to its actual disposition at the date of 
the publication of the declaration. Valuations based on the most advan- ^ 
tageous disposition of the’land are precluded. Harish Chunder Neogy v. 
Secretary of State (1907), 11 C. W. N. 875- Prospective schemes of 
improvement are ruled out, and cannot be admitted to aftect the market- 
value at that date, unless it be shown according to the first proviso hete, 
that the owner had in fact taken active steps and incurred expenditure 
for a more profitable disposition before the declaration was published ; that 
is tn say, the proviso secures that allegations of improvement shall be 
bona fide and shall be tested by actual conduct on the owner’s part, 
instead of being devised after the declaration merely for the purpose of 
enhancing the compensation. Further, if the claim on the ground of a 
more profitable disposition is bona fide, the proviso enacts that the 
further compensation therefor shall be measured, not by the possible 
prospective profit if the alleged scheme were completed, but by the actual 
loss which the owner incurs by the acquisition ; thus this provision 
further tests the bond tides of the scheme, so as to prevent large claims 
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of the acquisition. 
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merely in expectation 


Proviso (iii) carries the test further still, and requires the owner 
to show that, if the market-value has been increased by any improvement 
made within two years before the declaration, it was made bond fide 
and not in contemplation of the acquisition ; two years being taken 
to be the period during which proposals for acquiring property would 
be under discussion. 


(<7) The market-value of the land or building 
shall, until the contrary is shown, be 
presumed, for the purposes of the said 
clause first of sub-section (l) of section 23, 
to be twenty-five times the annual value 
of the property, as entered in the assess¬ 
ment-book prescribed by this Act : 

Provided that this presumption shall not be made 
in respect of any land or building until a re¬ 
assessment has been made, after the commence¬ 
ment of this Act, for the district in which such 
land or building is situated. 

This clause fixes the market-value primd facie at 25 years’ purchase 
of the annual value or rental, and clause (c) precludes any valuation 
based on the most advantageous disposition of the land ; the two rules 
must go together. Harish Chundcr Neogy v. Secretary of State (1907), 11 
C. W. N. 875. The term land includes b'isti lands. Secretary of State v. 
Belchambers (1905), 33 Cal. 396; 10 C. W. N. 289. It is to be noted 
that the annual value is assessed by the corporation and, as owners can 
object to over assessment, the assessment fixed will presumably be a fair 
one and not a rackrental. Tne 25 years’ purchase therefore is prescribed 
only for a fair rental. Further, it is only applicable to cases where the 
Calcutta Municipal authorities acquire land or buildings for themselves 
under this section. See notes, p. 51 ante. 

Proviso . The term ‘‘district” here is equivalent to the term “word” 
in the old Municipal Act, II of 1888. “Reassessment” means a revalua¬ 
tion and not the re-imposition of the rate or tax ; and it must be made 
after the commencement of 'his Act. Belchambers ’ case cited above. 


RULES IN BENGAL. 


r 



(e) Clauses fourthly aud fifthly of sub-section 
(1) of section 23 of the said Land Acqui¬ 
sition Act shall not apply in the case 
of tanneries, surhi mills or other offensive 
trades. 


RULES HAVING THE FORCE OF LAW. 


BENGAL (LOWER PROVINCES). 

Rules Made by the Government of Bengal 
under Section 55 of Act I of 1894 . 

Notification No. 29 T. R., dated 24th April 1895. 

(Published in the Calcutta Gazette of 1st May 1895, 

Part I, pages 401 & 402.) 

i.—When any revenue-paying land is acquired under the Land 
Acquisition Act (I of 1894), the proprietor shall, except as provided in 
rule 6, be relieved of liability to pay revenue to the extent of the Govern¬ 
ment demand upon the said land, and such relief shall have effect from 
the date on which the Collector may take possession of the land on 
account of Government. 

2—In such cases the Collector shall, before making an award, as¬ 
certain, in accordance with the two next following rules, and record the 
amount of Government revenue which is to be taken as payable in respect 
of the acquired portion, and shall, in the event of a reference being made 
to a Court, furnish the Court, at the time of making the reference, with 
particulars of the amount of the share so ascertained and recorded. 

3. — If the land to be acquired be an entire estate or tenure assessed 
with a specific amount of revenue, the whole of such amount shall be 
remitted. 

4. — If the land be not liable for a specific amount of revenue, but be 
a portion of an estate or tenure which is liable for a specific amount, the 
proportion of Government revenue to be deemed payable in respect of 
the land taken shall be ascertained under the following rules :— 
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■When an estate has, within twenty years next preceding the 
date of the commencement of proceedings for the acquisition 
of any land situate therein, been subjected to a detailed 
settlement, or has formed portion of an estate brought under 
partition under the Estates 5 Partition Act, VIII (B. C.) of 
1876, made after inquiry into and record of the assets of the 
estate, the Government revenue to the deemed payable in 
respect of the said land shall bear to the assets of the said 
land the same proportion as the Government revenue of the 
whole estate bears to the assets of the whole estate, as shown 
in the settlement or partition proceedings. 

27 id .—When there has been no such settlement or partition as afore¬ 
said, then, if the area of the estate is known with accuracy, 
the amount of Government revenue to be deemed payable in 
respect of the portion of the land taken shall bear to the 
Government revenue of the whole estate the same proportion 
as the area of the said portion bears to the area of the 
whole estate. 


3rd .—When the Government revenue deemed payable in respect of 
the land taken cannot be determined by either of the above 
rules, one-fourth of the net rent (/. the gross rental less 
a deduction of 10 per cent, for the expenses of collection) of 
the said land shall be taken to be the amount of Government 
revenue thereon chargeable. 

5. —In determining the amount of compensation to be awarded, the 
Collector shall take into consideration the fact that the land acquired is 
subject to the burden of the payment of Government revenue. 

6. — In the event of the proprietor declining to accept an abatement of 
revenue, such circumstance shall not entitle him to any compensation over 
and above the amount fixed for the award under section 23 of the Act 
on the original basis of calculation. I11 cases, however, in which the 
area of the portion of land acquired does not exceed one-twentieth part 
of the area of the estate, it shall be competent to the Revenue autho¬ 
rities, if the proprietor of the estate so desire, to pay to the proprietor 
the computed value of the revenue deemed payable in respect of such 
portion on the condition of his continui ig to p ly the revenue of the 
entire estate without abatement : provided that, in computing the value 
of the revenue so assigned, the basis of calculation shall not exceed the 
number of years 5 purchase (if known) upon which the market value of the 
proprietor’s profits, i. e ., the amount of compensation to be awarded for 
the land, has been determtnei. Thus, if the market value of the said 
profits has been computed at twelve years 5 purchase, the capitalized value 
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oLthe revenue deemed payable in respect of the portion of land acquired 
shall be calculated at not more thin twelve years’ purchase of the 
amount of revenue in question. 


7. —When there is any question whether the land to be acquired is 
part of a revenue-paying esta’e, or is revenue-free, the Collector shall 
decide the matter before making his award, leiving it to the claimants to 
apply for a reference to the Court if they object to his decision. In case 
of a reference being applied for, the Collector shall, if he has decided 
that the land is revenue-free, determine the amount of revenue which 
would be payable for it in the event of its being held to belong to the 
revenue-paying estate of which it is alleged to form a part. 

8. -—T0 enable him to calculate accurately-the additional compensation 
to be given under section 23 (2) of the Act, and to keep up fully and 
clearly his registers of all lands occupied and compensation paid for them, 
the Collector shall invariably record separately his finding under the first 
hea 1 uf section 23 (1) of the Act, which concerns the market value of 
the land. 

9. —The procedure laid down as to the payment of the compensation 
money in cases of reference under section 18 shall apply also to references 
under section 30 or section 35. The compensation-money, or, if any of 
the parties are willing to a:cept payment of their shares and payment 
to them is admissible, the portion of it which is in dispute and cannot be 
paid away shall be deposited in Court when the reference is made. 

10. —In giving notice of the award under section 12 (2) and tendering 
payment under section 31 (1) to such of the persons interested as were 
not present personally or by their representatives when the award was • 
made, the Collector shall require them to appear personally or by repre¬ 
sentatives by a certain date, to receive payment of the compensation 
awarded to them, intimating also that no interest will be allowed to them 

if they fail to appear. If they do not appear, and do not apply for a 
reference to the Civil Court under section 18, the Collector shall, after 
such further endeavour to secure their attendance as may seem desirable, 
cause the amounts due to be paid into the Treasury on revenue deposit, 
and vouched for in the form prescribed by rule 5 on page 211 of the 
Civil Account Code, Volume I, 5th edition. When the payees ultimately 
claim payment of sums placed on deposit, the amounts will be paid to 
them in the s ime manner as ordinary revenue deposits, under the autho¬ 
rity of the Collector. Whenever payment is claimed through a repre¬ 
sentative, whether before or after deposit of the amount awarded, such 
representative must show legal authority for receiving the compensation 
on behalf of his principal. 
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RULES NOT HAYING THE FORCE OF LAW. 
EAST BENGAL AND ASSAM. 



The foregoing Rules made by the Government of Bengal before the 
Partition of the Province are in force in East Bengal and Assam. 


RULES 

NOT HAVING THE FORCE OF LAW. 


BOMBAY. 

Rules made by the Government of Bombay 
under Section 55 . 

Published in the “Bombay Government Gazette ” of 8 July igog. 

[See Government Resolution No. 6355 dated 1 st July 1909 .] 

Extracts from *! Instructions for the guidance of officers 
acquiring land under the Land Acquisition Act, 1894. 

I. As laid down in Ezra vs. Secretary of State for 
Lidia, I. L. R. 32 Cal., 605, the Collector (or other 
acquiring officer duly empowered under the Act) is, 
in no sense of the term, a Judicial officer ; nor is the 
proceeding before him, in which he makes his award, 
a judicial proceeding. The inquiry and valuation 
made by him are departmental in their character, for 
the purpose of enabling the Government to make a 
tender through him to the persons interested, and it 
is incumbent on him, before making his award as to 
the compensation to be offered, to consider all avail¬ 
able information on the question. 

II. (2) In determining the amount of compensa¬ 
tion which should be allowed for the land, the acquir¬ 
ing officer should not restrict himself merely to the 
consideration of such evidence as may be adduced by 




MiNisr^ 




RULES TN ROM BAT. 


claimants, but should do his best to obtain any 
reliable information that may be forthcoming as to 
the real market value of the land. 

***** 


(3) The acquiring officer, if he is not the Collector 
of the district, should also consult the latter in any 
doubtful or difficult case before making his award. In 
particular he should refer to him any case in which he 
proposes to award more than 10 per cent, in excess of 
the original estimate or more than Rs. 10,000. He 
must also refer his proposed award in any case which 
the Collector by special order requires him to do so ; 
and in all cases where a reference to the Collector is 
made, the acquiring officer should make his final award 
according to the instructions received from the 
Collector. 

IV. (1) It should also be noted that in the case 
of agricultural land, which may on the above principle 
be valued as if laid out for building purposes, the 
liability (if any) of the land to pay fine or increased 
assessment under the provisions of the Bombay Land • 
Revenue Code, 1879, on account of its being appro¬ 
priated to a non-agricultural purpose, is one which 
should be taken into consideration in fixing the market 
value of the land [see per Ranade, J., in the case 
reported in Bombay P. J. for 1899, p. 206, and 
(Government Resolution. Revenue Department, No. 
7114, dated the 13th November 1900]. For this 
purpose the officer making an award should in such 

cases state separately and clearly (a) the situation 
value of the land, ( b) its agricultural value and (r) its 
total value [ («) + (b). ] From (c) he should deduct 
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'), the amount which would under the ordinary rules 
be due from the claimant to Government as capitalised 
altered assessment, and should fix the compensation 
at an amount equal to (c) —(d), plus the usual 15 per 
cent, and any additional items that he may find due. 

(2) The above applies mutatis mutandis to any 
other liability to which the land may be subject, and 
which affects the profits of any claimant therefrom, 
e.g., the liability of watan land to pay full rent under 
section 9, clause 2, of the Bombay Hereditary Offices 
Act (Bom. Ill of 1874). 

V. For the purpose of his inquiry the acquiring 
officer should, in addition to the notices required by 
section 9 of the Act, give sufficient notice to the 
departmental or other officer concerned, or the local 
authority or company for whom the land is being 
acquired, and should take into consideration any re¬ 
presentation which such officer, etc., may make, 
whether it is made orally or by letter. More espe¬ 
cially he should, before making his award, allow such 
officer, etc., an opportunity of appearing in person or 
by agent and of producing evidence as to the value of 
the land fsee also section 50 of the Act]. 


VI. If the acquiring officer’s award as finally 
settled after objection petitions have been heard, 
exceeds by more than 20 per cent, the preliminary 
estimate of the cost of acquisition prepared before 
the issue of a notification under section 6 of the Act, 
or if the evidence is conflicting and such as to indicate 
the possibility that a Civil Court may award a sum 
similarly exceeding that estimate, he should not 
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ediately announce the award but should inform 
the departmental officer of the facts. Further action 
should then be postponed until the proper authority 
has decided whether the acquisition should be pro¬ 
ceeded with or not. 




VII. When the acquiring officer proceeds to ap¬ 
portion the compensation among all persons interested 
of whose claims he has information, whether they 
appear before him or not, the Record of Rights will 
be of great assistance, as it will .show exactly what 
persons have been recorded at the inquiry held under 
Bombay Act IV of 1903 as being interested in the 
land. It may, however, happen that a reference to 
the Record of Rights will not enable the acquiring 
officer to award compensation with certainty. The 
nominal occupant (Khatedar in column 4) may be one 
person, and the actual possessor another. I he acquir¬ 
ing’ officer should therefore be careful to search 
through the Registration Indices. The Bombay 
High Court has now definitely ruled that registration 
is notice and failure to search the Registration Indices ^ 
in any case in which enquiry into the rights in land is 
proceeding is gross negligence. Dina vs. Nathii (I.L. 
R., 26 Bom., 538. 

VIII. (1) In acquiring service lands, i. e., lands 
in respect to which service is rendered whether to 
Government or the village community, in which the 
actual holder has only a life-interest or the profits of 
which are assigned as remuneration for an officiator, 
the award of a lump sum as compensation is ordinarily 
inappropriate and should not usually be adopted, as 
such an award would diminish pro tanto the remunera- 
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on available for future service. In such cases an 
arrangement under sub-section (3) of section 31 of the 
Act should, if possible, be made with the person or 
persons interested for the grant of other lands in 
exchange, but it should be noted that it is not sufficient 
to convert into service land an equal area of unalienated 
land belonging to the holder, for in that case the occu¬ 
pancy value, for which compensation has to be paid, 
already belongs to the holder.. 

(2) Where land in exchange cannot be given or 
is not accepted, a similar arrangement should also, if 
possible, be made for the award of an annual cash 
allowance equivalent to the difference between the 
amount of interest, annually accruing due, on the 
market value of the land (as ascertained in the usual 
way plus 15 per cent, on account of compulsory 
acquisition) at 3|- per cent, or other current lowest 
rate of interest paid on Government paper at the time 
of making the award, and the proportionate judi, if 
any, payable in respect of the land taken up. 

Provided that the allowance to be awarded shall 
in no case be less than 2-£ times the survey assessment. 


(4) In cases where the claimant concerned refuses 
to accept the land or allowance offered under sub-rule 
(l) or (2), the Collector should make an award of a 
lump sum in the usual way, and (whether or not the 
claimant applies for a reference to the Court) should 
deposit the amount of the compensation in Court 
under sub-section (2) of section 31 of the Act. In 
making this deposit, or (where the claimant applies 
for a reference to the Court) in making such reference 
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Collector should draw the Court’s attention to the 
fact that the land is service land, and should request 
the Court to order the amount of compensation 
awarded to be invested and otherwise dealt with in 
the manner provided in section 32 or 33 of the Act, 



so as to secure it for the benefit of all those persons 
who would from time to time have been entitled to 
receive the profits of the land acquired 

IX. (1) Whenever an issue is raised in a reference 
to the court as to the amount of compensation to be 
awarded for the land, the Collector should arrange for 
the defence of the award as if it were a suit ae’aiust 

O 

Government except that the sanction of Government 
to its defence need not be obtained under No. 90 et seq. 
of the Law Officers’ Rules, but pending further orders 
and subject to sub-rule (2) the Collector should submit 
a report regarding every such inference, stating the 
lines on which it is proposed to defend it and the evi¬ 
dence it is intended to adduce, to the Remembrancer 
of Legal Affairs for scrutiny and instructions before 
the defence is actually entered on.' In particular, 
care should be taken that reliable evidence is, as far 
as possible, adduced before the court in support of the 
grounds on which the award is based, and ordinarily 
some revenue officer of superior rank (e.g., a Mamlat- 
dar or Head Karkun or , Circle Inspector), who has 
himself seen the land, should, among others, be called 
as a witness. A clear and accurate plan of the land 
acquired should also, as a rule, be prepared and put in 
evidence. 


(2) In any case where the reference relates to 
land acquired for a local authority or a company, the 
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Collector should at once give notice of it to such loca 
authority or company, calling on it to assist in the 
defence of the award under section 50 of the Act, and 
should take all necessary steps for conducting the 
defence with its co-operation in accordance with sub¬ 
rule (l), except that a report should be sent to the 
Remembrancer of Legal Affairs only in eases which 
are of serious importance owing to the amount involved 
or the likelihood of the Court’s award forming a 
precedent detrimental to Government interests in the 
event of land having to be acquired subsequently for 
Government in the same neighbourhood. 


§L 


MADRAS. 

Extracts from Rules framed by the 
Government of Madras. 

[ See Standing Order No. 90 of the Board 
of Revenue.] 

{Correct, to 1910.) 

Section ( i).—Gejieral Instruction. 
***** 

Section (if). — Procedure Preliminary to Putting the 
Land Acguisition Act into Force. 

***** 

8. Statement of owners objection. —The draft 
notification submitted to Government under section 
6 of the Act should be accompanied by a statement 
taken from the owners or occupiers of the land 




rules is Madras. 


Sbdying their objections, if any, to its acquisition, 
with such remarks as the Collector may have to offer. 
Where, however, as in the case of large projects, it is 
necessary to complete the acquisition of land regard¬ 
less of the owner’s consent, the submission of objection 
statements will not be insisted on. Such statements 
should be taken whenever feasible ; aud in cases where 
they are not submitted, a note explaining the reason 
of the omission should be appended to the draft noti¬ 
fication for the acquisition of the land. 


Section (m ).—Procedure After the Act is Put in Force. 

IK Basis of award. —The award made by a 
Collector under section 11 of the Act may be based 
on reports of subordinate officers, provided that notice 
of the date on which the award is to be made has been 
served on or sent to the parties interested in the 
manner prescribed in section 9 (3) and (4) of the Act. 
The statement Of settlement referred to in the con 
eluding portion of paragraph 7 should be communica¬ 
ted to the acquiring officer who, though not strictly 
bound to accept in his award the price agreed upon 
beforehand, will no doubt do so in ordinary cases. 

12. Finding to be recorded in the award. — (i) A 
Collector’s award must, as provided in section 11, 
Act I of 1894, always contain findings as regards (a) 
the true area of the land, (b) the compensation payable 
in his opinion. 

(ii) The compensation payable for the land will 
include— 

(1) its value, subject to full assessment, 
including the value of any trees and 


13 
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buildings standing on it when the 
declaration under section 6 was publi¬ 
shed, i.e., in the normal condition in 
which it would then have come into 
the market, and 

(2) in cases in which less than the full 
assessment is charged on the land and 
the claimant is entitled to compensation 
in cash for the loss of this privilege 
(i.e., if he is the holder of an mam other 
than an unenfranchised service inam), 
twenty times the amount of the assign¬ 
ment of Government revenue to which 
he is entitled. 



(Hi) In case less than the full assessment is charged 
on the land in consideration of services to be rendered 
by its holder either to the State or to the community, 
the value of the assessment so foregone should not be 
entered in the award but should be adjusted by the 
Collector in the manner prescribed in paragraph 22 
below. 

(iv) If under section 31 (3) or (4) of the Act, 
arrangements have been made to grant compensation 
otherwise than in cash, the nature of such compensa¬ 
tion should bo clearly specified in the column of 
remarks in the award statement prescribed at page 
267, volume I of the Civil Account Code. 


13. Discretion allowed to valuing officer .—Subject 
to the foregoing remarks the value of land as well as 
of the various interests therein should be determined 
by the officer appointed for its acquisition according 
to his good sense and discretion and with due regard 
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he provisions of sections 23 and 24 of the Act. 
In special cases, as for instance, when land under tea 
or any specially valuable product has to be taken up, 
the valuation should be made in accordance with 
special instructions to be issued by the District 
Collector. 


# 


15. (i) Revision of award duly announced not 

•permitted. — An award made by a Collector under 
section 11 and duly announced under section 12 of the 
Act should not be revised or amended either by 
himself or by the District Collector even though the 
persons interested may consent to the revision or 
amendment. 

{if) Supplemental awards prohibited. —The issue 
of supplemental awards is prohibited. Whenever it 
is found that any equitable claim has been overlooked 
in an award, or that any mistake has been committed, 
the Collector should report the matter to the Board, 
submitting the explanation of the officers responsible 

for the omission or other irregularity. 

# # # 

Section (iv). — Payment of Compensation. 

19. Government of India’s instructions regarding 
payment. —The instructions framed by the Government 
of India for regulating the payment of compensation 
for land acquired for public purposes as well as the 
audit of such payments are given in appendix C to 

the Civil Account Code, Vol. I. 

* * * 

Section (v). —Settlement of Compensation otherwise 
than in Cash. 

22. General rules .— (i) Under the 3rd and 4th 
clauses of section 31 of the Act, it is open to the 
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elector to arrange with the persons entitled to com¬ 
pensation for a commutation of the money payment 
awarded under section 11 into a grant of other land 
in exchange [clauses (iii) and (v) below and paragraph 
23 generally] or of a beriz deduction [paragraph 23, 
clause (iii)] or an assignment of assessment (paragraph 
24) or, if such person ba a zamindar or inamdar, into a 
reduction of peshkash or quit-rent (note l to paragraph 
28) as the case may be. Compensation for unenfran¬ 
chised service inams of all kinds should, as a rule, be 
settled in one of these ways, as the graut of a single 
payment in cash might cause the extinction of the 
service. * * * 


23. Special rules in the case of unenfranchised 
service inams. —-(i) In settling compensation for uu 
enfranchised service inam land taken up under the 
Act, it is necessary to bear in mind two general 
principles, viz., (1) that the essential part of the inam 
is an assignment by Government of some revenue due 
to it, the amount of which may be ascertained from 
the inam title-deed, or, in the absence of a title-deed, 
from the revenue accounts, and (2) that this assign¬ 
ment or an equivtilent thereof should be guaranteed 
to the inamdar in the settlement of compensation. 

* * * 

24. Consent of occupant necessary to assignment 
of assessment. —Compensation in the shape of an as¬ 
signment of the assessment due to Government on 
occupied land should not ordinarily be given without 
the previous consent of the occupant of the land or in 
any case other than that of unenfranchised service inam 
land taken up under the Act. 
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Procedure when attempt to settle compensation 
otherwise than in ca?h has failed .—If any casein which 
it is proposed to arrange for the grant of compen¬ 
sation otherwise than in cash, such arrangement has 
not been completed within a reasonable period, which 
shall not ordinarily exceed three months from the 
date of the award, the Collector shall, if the onse falls 
under clause (v) of paragraph 22 above, pay the com¬ 
pensation in cash, or, if the case falls under paragraph 
23 above, deposit in Court under section 31 (2) of the 
Act the amount awarded under paragraph 12 (ii) (1) 
above and seek the orders of the Board as regards 

o 

the assignment of assessment. 

Section (vi). — M iscellaneous. 

28. Proportionate reduction of peshkash or quit- 
rent hoiv worked out. —Whenever zamindari or inam 
land is taken up for public purposes, the zamindar 
will, in addition to compensation for his interest in 
the land taken up, be entitled to a proportionate 
reduction of his total peshkash or quit-rent, the 
amount to be deducted bearing the same proportion 
to the rental of the land taken up as the whole amount 
of peshkash or quit-rent bears to the total reveuue 
of the estate. 
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THE UNITED PROVINCES. 



Extracts from Rules for procedure in the 
Acquisition of Land under Act I of 1894, 
of 23 June 1883 (as amended to 1910.) 


Part 1.—Permanent appropriation. 


M. ; V. 

13. In the interval between the issue of the 
notice and the date fixed therein, the Collector* shall 
examine the estimate of compensation made by the 
assistant collector under the rules laid down in the 
Appendix, and shall decide what he considers to be a 
fair amount of cash compensation to be paid, and of 
revenue, cesses and local rates to be reduced in each 
village. All remissions or reductions of revenue shall 
ordinarily be in full rupees. 

14. If the amount thus calculated exceeds, by 
more than 20 per cent., the estimate prepared by the 
departmental officer under rule 5, the Collector shall 
inform him of this excess. If within seven days the 
departmental officer reports to the Collector that, in 
consequence of the difference in price, he abandons, or 
lias recommended that Government should abandon, 
the land which it was proposed to take up, the 
Collector shall postpone further action until definite 
instructions from Government shall be received, and 
till he learns that the department does not intend, in 
consequence of this excess, to abandon the land it is 
proposed to take up. 

* N. B .— From this point the Collector must be understood to mean 
the Collector of the district, or any officer specially empowered, as 
defined in section 3 of the Act. 
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15. Except in the case described in rule 14, the 
Collector, on the date specified, shall proceed to 
enquire into the objections (if any) which any person 
interested has stated, whether to the measurements 
of the land, the amount of compensation, the person 
to whom it is payable, or the apportionment of com¬ 
pensation among the persons interested, and shall 
prepare an award regarding each of the matters at 
issue, as provided in section 11 of Act I of 1894. 

15A. If the award so prepared exceeds by more 
than 20 per cent, the estimate prepared under rule 5, 
or if the evidence is conflicting and such as to indicate 
the possibility that a Civil Court might award a sum 
similarly exceeding that estimate, the Collector shall 
not immediately announce the award but shall proceed 
as laid down in rule 14. 

17. Subject to the provisions of the rules 15 A 


and 1G each award should be announced, or communi¬ 
cated to the parties interested, as soon as it is made. 
If the parties interested accept the award, the Collec¬ 
tor shall direct them to file a razinama and shall pay 
the amount to them. If they refuse to accept the 
award, and apply to the Collector in writing, within 
the period prescribed in section 18 (l), clauses (a) and 
(&), for reference to the court, the Collector shall 
deposit the amount of the compensation in the court 
to which a reference under section 18 would be sub¬ 
mitted. The Collector shall communicate a copy of the 
notice served on him by the court under section 20 (c), 
Act I of 1894, to the local authority, or company, inter¬ 
ested in the acquisition of the land, and, where the inter¬ 
ests at stake are large, shall also address them by letter. 
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Rules for guidance in awarding compensation for 
lands acquired under Act I of 1894. 

1. Houses .—The rental of houses shall be calcula¬ 
ted, when possible, on the actuals of the three years 
preceding compensation : and the market value shall 
ordinarily be eight times the average of such rental. 
Where no guide to the rental exists, the calculation 
shall be based upon an estimate of the cost of material 
and rebuilding, the former being deducted, if made 
over to the proprietor. For the land occupied by 
the building, compensation shall be given under 
rule 15. 

2. Wells and tanks not used for agricultural pur¬ 
poses .—The cost of reconstruction shall ordinarily be 
tendered as compensation under section 11 of the 
Act, provided— 

(1) that, if the well or tank has fallen into 

disuse, compensation shall be allowed on 
the present value of the materials only ; 

(2) that, if the well or tank is in bad repair 

deduction shall be made on this account. 

3. Wells or tanks used for agricultural purposes .— 
The cost of constructing a similar new well or tank 
shall, with the same provisos as in rule 2, be tendered 
as compensation ; but— 

(1) if the construction of a new well or tank 
diminishes the eulturable area of any part 
of a cultivator’s holding, compensation shall 
(if no compensation has been awarded 
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under these rules for the lands occupied by 
the old well or tank), be tendered for such 
lands under the rules for awarding com- 
pensation to landholders and tenants for 
land; 

(2) if the irrigated area of the holding is likely 
to be lessened in any way, compensation 
shall be tendered to the landholder by 
reducing his revenue by the difference 
between an irrigated and unirrigated 
revenue rate on the land, and to the culti¬ 
vator under rule 16. 

Trees. —The market value of timber, and eight 
times the annual value of fruit, in the case of fruit 
trees, shall be tendered in compensation : provided 
that the owners may be given the option of cutting 
down trees without compensation for timber. 

5. If any tenant possesses, by local custom, any 
right in the timber or produce of any tree, the award 
shall be apportioned according to the custom regula- • 
ting the distribution of profits, or the price of the 
timber. 

6. Crops. —In the ease of ripe crops, the owner 
shall be required to cut and remove them, and no 
compensation will be necessary. If it is necessary to 
cub an unripe crop, its value will be calculated at the 
estimated value of similar ripe crops in similar neigh¬ 
bouring land. 

. 7.' Landholders interests. —A, Cultivated land .— 

(1) The recorded rental of the jamabandi shall be 
ascertained for that portion of the appropriated area 





lich is occupied by tenants : and if the landholder 
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object that the recorded rent is less than the rent 
actually paid, such objection shall not be heard. 

(2) The annual value of that portion of the area 
appropriated, which is cultivated as sir, or otherwise, 
by the proprietor, shall be calculated at the recorded 
rents for similar neighbouring lands, with similar 
advantages, paid by tenants holding at equitable rents. 
If sir land is cultivated by sub-tenants, compensation 
shall be based on the rents recorded for such land. 

(3) In the case of lands for which rents are paid 
in kind, if no money rates for similar neighbouring 
lands with similar advantages exist, the annual value 
shall be estimated at the mean market value of the 
landholder’s share of the average recorded outturn 
during the past three years. 

8. B, Culturable land. —(1) The rental of “ cultiv¬ 
able land recently thrown out of cultivation ” (mean¬ 
ing by that term land lying out. of cultivation for a 
term less than three years), shall be estimated at not 
less than one third, and not more than two-thirds, 
of the rent of dry cultivated land of similar capacity, 
according as such land is ordinarily left waste for a 
longer, or shorter, term. 

(2) The profits of cultivable land yielding assets 
(as from dhak jungle, grass, &c.), or the piscary from 
tanks, shall be estimated at the average receipts of 
three years. 

9. The revenue borne by the appropriated area, if 
not ascertainable from the record-of rights, shall be 
calculated on the basis of the assessment rates on the 
different classes of soil contained in the area ; that on 
tjauhan land, for instance, being calculated at g'ccuhan 



rates, that on bhur land at bhur rates. If no sepets, 
rates were assesed on classes of soils, the rate ot a 


whole revenue on the total cultivated area of the 
mahdl or patti may be taken, allowance in all cases 
being made, according as the land taken up is above 
or below, the average, and care being taken to exclude 
from the calculation any part of the revenue which 
is due to sayar assets or waste land. 

The difference between the revenue jjlus local and 
patwari rates and cesses, and the'rental thus calcula¬ 
ted, is the landholder’s net profits. 

LO. The profits of land exempt from Government 
revenue, if in such land the proprietary and grantee 
right be distinct, and if settlement has been made 
between the proprietor and grantee, shall be calculat¬ 
ed in the mode prescribed, under rules 7 to 9, for the 
calculation of land paying revenue to Government. 
If the proprietor and grantee are the same, the rental 
shall be similarly calculated, but the deductions to be 
made will be only on account of rates and cesses. 

11. The number of year’s purchase of the profits 
to be allowed in the case of land assessed to laud 
revenue, or of which the land revenue has been 
assigned, or redeemed, must be determined by the 
Collector, on a consideration of the market value 
and local custom as to sale of such land; but in 
the case of lands paying revenue to Govern¬ 
ment, not more than 16 years’ purchase, and in the 
case of lands of which the land revenue has been 
assigned, or redeemed, not more than 25 years’ purch¬ 
ase, shall be paid without a reference to the Commi¬ 
ssioner, under rule 18. The provisions of this rule, 
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uher with those of rule 9, clause 2, are applicable 

land subject to malikana appropriated for railway 
purposes. 

12. In the case of land held under a perpetual 
lease at a quit rent, the division of the compensation, 
assessed by the Collector, between the proprietor and 
the lessee, shall ordinarily be made in the ratio of the 
profits they respectively derive from the land in ques¬ 
tion. But where, for any special reason, their respec¬ 
tive interests in the land cannot equitably be esti¬ 
mated in this ratio, the division shall be made in such 
manner, as may appear to the Collector, to be just 
and reasonable. Where a lease of revenue-paying 
land purports to be in perpetuity, regard must be 
had to the extent to which the lessee’s interest may 
be affected by the provisions of section 49 of the 
Agra Tenancy Act, II of 1901. 

13. Where both superior and subordinate pro¬ 
prietary rights co-exist in the land, the compensation 
will be divided between the superior and the subordi¬ 
nate proprietors proportionately to the interest 
which each has in the property. 

14. In the case of cultivable land lying waste 
beyond the term of three years, or yielding no assets, 
or having no appreciable value from proximity to a 
town or village, or otherwise, and not taken into calcu¬ 
lation under the above rules, a price may be offered, 
not exceeding two rupees per acre. In the case ot fruit 
and other grove lands, compensation should be offered, 
not exceeding Rs. 2 per acre plus the market value of 
the timber, and, in the case of fruit trees, eight times 
the annual value of the fruit, under rule 4 above. 
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15. In the case of barren land yielding no assets, 
or having no appreciable value from proximity to a 
town or village, or otherwise, a nominal pi’ice shall be 
offered, not exceeding one rupee per acre. In the 
case of such land, or of land under rule 14, situate 
within, or in the vicinity of a town or village, com¬ 
pensation shall be based, if ascertainable, on the 
market value of similar land. Should no selling price 
be ascertainable, compensation shall be estimated at 
eight times the annual value of any' fees customarily 
paid to the proprietors by occupants of houses for the 
use and occupation of the land on which such houses 
are erected. In the absence of sales or fees from such 
land, a nominal price shall be paid, not exceeding one 
rupee per 100 square yards. 

16. The compensation tendered to tenants shall 
be calculated as follows — 


(а) In the case of tenants at fixed rates, in the 

permanently settled districts, at the market 
rate of such rights, plus 15 percent, thereon, 
authorized by section 23 (2), provided that 
no more than twelve years’ purchase shall 
be paid without previous reference to the 
Commissioner ; 

(б) in the case of tenants with rights of occupancy 

or in the case of sir lands, in consideration 
of the cultivating rights of a proprietor, it 
shall not be less than three years’ purchase 
nor, without a reference to the Commis¬ 
sioner, more than six of the rental deter¬ 
mined under rule 7 as the basis of compen¬ 
sation ; 
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( c ) in the case of ex-proprietary tenants, 20 per 
cent, shall be added to the rental on which 
the compensation to tenants with rights 
of occupancy, holding similar land, is calcu¬ 
lated ; 

(cl) in the case of statutory tenants, it shall not 
be less than two years’ purchase, nor, with¬ 
out a reference to the Commissioner, more 
than four of the rental determined under 
rule 7 (l) as the basis of compensation ; 

(e) to other tenants, besides the compensation 
prescribed under rule 6, one year’s rent 
shall be allowed : 

Provided that :— 

(1) in proportion as the rent approaches to a 

rack-rent, the number of years’ purchase 
tendered in compensation shall be dimini¬ 
shed ; 

(2) a larger number of years’ purchase should 

be awarded in cases where the tenants’ 
position is much injured, by the absence of 
other available land in the vicinity, than in 
cases where other land is easily obtainable. 

17. The officer determining the amount of com¬ 
pensation awarded, shall record clearly in every case, 
for which no fixed rate of compensation is awarded, 
the grounds on which his aw'ard is based. 

19. Nothing in these rules shall be construed to 
over-ride any of the provisions of section 23 of Act I 
of 1894. 
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RULES IN THE PUNJAB. 

THE PUNJAB. 

Extracts from the Rules made by the Government 
of the Punjab. 

(Standing Order No. 28 , of 26 June 1909 ). 

In connection with this Standing Order Chapter 
XIV of the Land Administration Manual may be 
consulted. 

This order deals with the acquisition of land for 
public purposes, whether the land be taken up by 
private negotiation or in accordance with the provi¬ 
sions of Act I of L894. 

* * * 

P- —Acquisition by a special officer. 

* * * 

46. In framing his award, the first essential for 

an acquiring officer to remember is that he is acting 
as an agent of Government and not as a judicial 
officer. He need not, therefore, be reluctant to re¬ 
ceive any evidence not brought before him judicially. 
It has been held that the enquiry and valuation made 
by the Collector are departmental in their character, 
for the purpose of enabling Government to make a 
tender through him to the persons interested, and 

that it is open to him, in making his award as to the 
compensation to be offered,' to consider all available 
information on the question. 

47. A second and equally important point is that 
in certain cases the department for which the land is 
being acquired, be allowed an opportunity of with¬ 
drawing from the transaction. It is imperative that 
such opportunity should be given before possession 
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_tis actually been taken, as indicated in section 48 
(1) of the Act, and it is to be observed that this 
permits withdrawal even after the award has beeu 
announced and compensation paid, provided only the 
possession has not passed. 


* 


* 


-The award. 

* * * 


G.- 


49 . I.—The award must in all cases be made by 


the acquiring officer himself and recorded with his 
own hand. On the date fixed in the notice issued 
under section 9 he will cause those persons who are 
interested in the land to be acquired to appear before 
him. He will then prepare two lists, the one show¬ 
ing the names of persons present, the other the names 
of the absentees. Unless it appears to him that 
there is sufficient reason for adjourning proceedings 
to a later date, the case will be conducted ex parte so 
far as absentees are concerned. 

XI. — The statements of the persons interested 
shall then be recorded as to whether they accept the 
measurements given in the report furnished under 
paragraph 37 and agree to the rates of compensation 
proposed for the various qualities of land, for trees, 
houses, standing crops, &c., and to the apportionment 
thereof. If a holding or a field is jointly owned, or 
is mortgaged, or held by occupancy tenants, the 
officer acquiring the land will also enquire as to the 
shares of the compensation to be paid to the several 
owners, to mortgagor and mortgagee, and to owner 
and tenant, respectively. He will also have to decide 
as to compensation to be paid to the superior land¬ 
lord (if any). These points are important, and the 
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icer should in no case fail to take them into con¬ 
sideration. Where compensation is payable on ac¬ 
count of standing crops, the amount of compensation 
awarded should be the market value of the crops less 
the amount of land revenue and cesses payable on the 
land, since under paragraph 82 the land revenue will 
be reduced from the harvest during which the land 
has been taken up. 

50. I.—The Collector will pay special attention 
to the directions given in sections 23 and 24 of the 
Land Acquisition Act. The chief matter for deter¬ 
mination is the market value of the land at the date 
of the publication and the declaration relating thereto 
under section 6. 

His main data, however, will be, of course, the 
original estimate framed by the Collector of the 
district in accordance with paragraph 12 of this Stand¬ 
ing Order. He is not bound to follow this estimate 
closely, but the reasons which lead him to make any 
important departure from it must be carefully weighed. 

II. —In regard to house property it may be found 
convenient to consult the following authorities : 


I. L. R, 15 Bom., 279 ; I. L. R., 2 Calc., 103; 11 
B. L. R, 236. 

III.—In all cases, however, when the point arises 
he will do well to take into view the third head in 
section 23 (1) of the Act. Compensation for damage 
in consequence of severance is a matter of importance 
and difficulty. In the case of railways or canals 
with crossings at considerable distances, the compensa¬ 
tion may often be unavoidably high. If land upon 
acquisition will be severed from its source of irrigation, 
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the department acquiring the land does not under¬ 
take to grant irrigation facilities equal to those 
previously enjoyed, the difference between the market 
value of irrigable and non-irrigable land must be taken 
into consideration in estimating the value of the land 
so severed. The provisions of sub-section (2) of 
section 49 of the Act should, however, be borne in 
mind in cases in which exorbitant claims are made on 
account of severance. 

52. I.—In cases where the Government revenue 
has been alienated in favour of any one, the value of 
the loss of revenue to the assignee must be estimated 
as noticed in paragraph 489, Land Administration 
Manual. 

II. —In shared villages reductions in revenue due 
to the acquisition of land for the State should be 
made from the khdisa rent roll unless this course is 
impossible owing to the method of the division of the 
shares, or for other sufficient reason. 

III. —Where jagir or muafi, land taken up is 
insignificant in amount, and reduction cannot be made 
from the klidlsa rent roll, compensation must be 
awai’ded in cash, in accordance with the directions 
given below. But when the amount of jagir or 
muafi on the land taken up is more than Rs. 
100 per annum, or when such amount is more than 
one-fifth of the total land revenue enjoyed by the 
assignee, and the reduction cannot be charged to 
the klidlsa rent roll, the Local Government is willing 

CD 

to receive proposals through the Financial Com¬ 
missioner for the grant of a pension or of a new 
assignment in lieu of the cash compensation otherwise 
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"payable for the assignee’s interest in the land. Such 
proposals should not be made as a matter of course, 
but only when clearly indicated by the circumstances 
of the case. When such proposals are not made the 
matter will be dealt with according to the rules for 
cash compensation. 

53. In cases where cash compensation is awarded, 
the following rules shall be observed :—If the assign¬ 
ment is for more than one life, or in perpetuity, the 
compensation is to be calculated at 20 years’ purchase 
of the government revenue assessable on the land. 
If the assignment be only for life, the value is to be 
calculated (excluding months and days) according to 
the scale laid down by Government for buying out 
pensions by which a fixed graduated value* is given 
with reference to ages. The amount thus calculated 
is to be paid to the encumbrancer, and his right is 
thus extinguished. Where naznrnan is paid annually 
by the jagirdar, this is really a deduction from the 
revenue of the jagir. In such a case a proportion- 
able amount of the naz.ira'ia should be remitted, and 
the amount of the compensation must be calculated 
after deducting the nazamnn proportionable to the 
amount of the assignment extinguished. If the 
assignment be for the term of settlement, compensa¬ 
tion must be calculated with reference to the number 
of years the settlement has yet to run, provided that 
in no case more than twenty years’ purchase—the 
limit for perpetual grants—be allowed. 


Value of life annuity of one rupee per annum. 
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Years. 

Rs. 

As. 

Years. 

Rs. 

As. 

Years. 

Rs. 

As. 

Under 10 

... 13 

0 

35 to 39 

... 10 

8 

60 to 64 

... 7 

0 

10 to 19 

... 12 

8 

40 to 44 

. . 10 

0 

65 to 69 

... 6 

0 

20 to 24 

... 12 

0 

45 te 49 

... 9 

8 

70 or above 

... 5 

0 

25 to 29 

... 11 

8 

50 to 54 

... 9 

0 




30 to 34 

... 11 

0 

55 to 59 

... 8 

0 





the acquiring officer shall draw up his award, which 
will state the total area of the various qualities of 
land taken up, the rate and total amount of compensa¬ 
tion to be paid on account of the land of each quality, 
the total amount of compensation to be paid on 
account of crops, trees, houses, &c., the proportion of 
the compensation to be enjoyed by mortgagees and 
by occupancy tenants, and his decision on any objec 
tions that have been raised by persons interested. 

56. The award shall then, subject to the instruc¬ 
tions referred to in paragraph 47, regarding the 
submission of the award to higher authority for 
approval before announcing it, be explained to the 
persons present, and those interested in each holding 
shall be informed of the amount of compensation to 
which they are entitled. Notice of the award 
shall also be sent to all persons interested in the land 
who are not present in Court. It will be noted that 

the Act requires immediate notice to be sent. 
***** 

58. In all cases an award of cash compensation 
must be made. It, however, not infrequently happens 
that either (a) the person, from whom the land is 
being acquired, asks that Government land no longer 
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quired tot’ public purposes may be given to him in 
lieu of cash compensation, or (b) it would be con¬ 
venient to Government to award compensation in the 
form of land instead of cash. This latter case would 
occur chiefly when a new cut was being made on a 
canal, and the land under the old cut was no longer 
required. 


H.--Reference to the Court. 

61. When action is taken under section L9 ot the 
Act, the acquiring officer should be guided by the 
following consideration in deciding whether to make 
a separate reference on account of each holding includ¬ 
ed in the award, as to which an application has been 
filed under section 18 ; or to make a single reference 
covering several holdings. In all cases there must be 
a separate reference on account of each village. If the 
persons interested in a number of holdings in the 
same village object to the award on the same grounds, 
one reference may be made as to all the holdings ; 

if, however, the persons interested in any holding • 
object to the award on grouuds which apply only to 
that holding, then a separate reference must be made 
as to that holding. References to the Court should, of 
course, be made only in the case of persons interested 
who have objected to the award, assenting owners 
beincr settled with without a reference to the Court. 
The sections of the Code of Civil Procedure on the 
subject of misjoinder of ciuses of action and of parties 
should be consulted in this connection. 

62. The officer should at once inform the depart¬ 
mental officer concerned of any reference to the Court 
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de under section 19, and should forward to him a 
copy of the grounds on which the objection to the 
the award is taken (section 18 (2)). When a notice 
is served under section 20 (c) the acquiring officer 
should immediately forward a copy to the depart¬ 
mental officer. 


63. The proceeding before the Court under part 
III of the Act are of a regular judicial kind, and the 
provisions of the Civil Procedure Code and of the 
Indian Evidence Act are applicable. The Collector 
should arrange for the defence of his award as if it 
were a suit against Government and should be re¬ 
presented at the hearing before the judge either by 
the departmental officer or by one of his own subor¬ 
dinates. Facts must be proved in a legal manner, 
and all evidence, whether oral or documentary, on 
which the case is to be decided, must be produced in 
Court. If the Collector is not represented before 
the Court the case will be decided ex-parte and 
Government will be prejudiced if it is found necessary 
to present an appeal. 

* * * * # 


L —Payment of compensation after award by the 
Collector. 

71. As soon as the award has been announced, 
the acquiring officer will proceed to pay the compen¬ 
sation awarded to those persons who are present and 
who accept the award. A note shall be made of the 
names of those persons who refuse to accept the 
amount awarded, or who accept it under protest. 
Much trouble will be avoided if the rule is strictly 


miSTffy 



RULES IN THE PUNJAB. 



L 


^served that- payment of compensation should be 
made at the time of award. 


M —Payment of compensation after an award by a 


court. 


78. The general rules for payment of compensa¬ 
tion, after an award b}' the Collector of the district 
or special acquiring officer has been made, apply also 
to payment after an award by a Court. 


N .—B eduction of land revdnue. 


80. The reduction of land revenue to be granted 
must be calculated according to the amount actually 
paid to Government as land revenue on the plots 
taken up, or if no specific amount is assessed on them, 
the settlement rate of the village for the particular 
class of land should be applied. 


misT#,, 



I 


EAST BENGAL AND ASSAM. 

Extracts from Rules regulating procedure in the 

ACQUISITION OF LANDS UNDER ACT I OF 1894. 

(Sanctioned in Government letter No. 370 R., elated the 
25th February 1910, in the Revenue Department.) 

In these rules “District Officer” means the Collec¬ 
tor or Deputy C > n nissioner of the district, in which 
the land acquired or proposed to be acquired is situated : 
and “Requiring Authority” means the Department of 
Government, the Local Body or Railway or other 
Company, who have, under section 50 (1), to defray 
the charges of the land acquiion. 

RULES. 

* * * * * * 

14. Awards that are prepared by a Deputy Collec¬ 
tor or other officer specially empowered under the Act 
may ordinarily be signed without previous approval, 
if the amount of the compensation payable does not 
exceed Rs. 1,000 and the rates adopted in the award 
do not exceed those specified in the estimate by ten 
per cent. In cases not covered by these conditions 
the award should be submitted in draft to the District 
Officer for previous approval. When the amount of 
compensation exceeds Rs. 5000, the draft award 
should be submitted to the Commissioner, and, 
when it exceeds Rs. 25,000, to the Board. 
When the amount of compensation payable exceeds 
the preliminary estimate by more than twenty-five 
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per cent., the sauction of Government is required. 
The draft awards must be carefully scrutinized before 
approval. 


Note.—T he District Officer may, if he sees fit, require a reference to be 
made to him in all cases before award is given. 

15. When the Deputy Collector or other officer 
specially empowered under the Act issues notices 
under section 9 of the Act on the persons interested 
in the land or on the occupiers (if any) of such land, 
he shall, at the same time, inform the local officer of 
the requiring authority of the day on which the en¬ 
quiry under section 11 of the Act is to be held or to 
which it may be postponed, and give such officer an 
opportunity of contesting the claims of the claimants 
to compensation and of adducing evidence on his part 
as to the proper amount payable before he prepares 
his draft award. He shall also supply such officer 
with a copy of his draft award which shall not be 
signed until the objections (if any) of such officer to 
the proposed award have been considered. The deci 
sion of the District Officer in regard to any such 
objections shall be final, subject only to revision by 
Government on the recommendation of the Board. 


17. When a case has been referred to the Court, 
the District Officer will arrange for the defence of the 
award as if it were a case against Government. 



THE CENTRAL PROVINCES. 

Extracts prom Rules promulgated by the Chief 
Commissioner of the Central Provinces. 

Instructions under the Land 
Acquisition Act, 1 o/'l894. 

Introductory. 

***** 

III.—The matters which are to be taken into 
consideration in assessing compensation are detailed 
in Sections 23 and 24 of the Act. Supplementary 
instructions as to the method of calculating compensa¬ 
tion are given under head F of the Circular below. 
The two main principles involved are 
Firstly, that the deduced rental valuation, as fixed 
at the last preceding settlement, is taken as the basis 
of calculation, and is multiplied by a number of years’ 
purchase made to vary with circumstances, the prin¬ 
cipal of which is variation between deduced rental 
valuations and rents actually paid. 

Secondly, that the total compensation payable on 
the land is first calculated as a whole and then divided 
among the landlord, tenant, and other persons inteiest- 
ed in proportion to their interests, a special additional 
sum being allowed to the landlord in the case of reve¬ 
nue-free land. 

***** 

E. _ Enquiry into value and claims , and awards 

by Collector. 

27. The Collector may in the course of his en¬ 
quiry, call for reports from subordinate officers, or 
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tain the opinions of experts. But the final esti¬ 
mate of value must in every case be made by the 
Collector himself. 


28. The officer making the award should give 
sufficient notice to the departmental or other officer 
concerned, and should take into consideration any 
represe itation which such officer may make, whether 
it is made orally or by letter. More especially he 
should, before making the award, allow such officer 
an opportunity of appearing in person or by agent 
and of producing evidence as to the value of the land. 

i 

F. —Rules for the Calculation of Compensation. 

1.— Agricultural Land. 


30. After such check on the spot and enquiry 
into the general value of land under paragraph 26, as 
may be found necessary, the Collector will have 
prepared an English Abstract of the jarnabandi in 
Form L and will prepare a list of property other than 
agricultural land in Form P, and will frame a state¬ 
ment in Form M of the multiples which he proposes 
to adopt for each village. 

The considerations on which the multiple should 
be determined cannot be laid down by rule, but the 
following may be accepted as a guide :— 

(a) The demand for land in the village as illust¬ 
rated by the existence or absence of high 
ordinary rents or sub-rents as compared 
with the deduced rental valuation. 

(l>) The actual market value of land transferred by 
private sale, but care should be taken that 
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the price paid has not been obscured by 
encumbrances or debt transactions. 

(c) The proximity of market towns. 

(cl) In poor villages, where the land acquired 
consists of a substantial portion of the best 
land, a higher multiple should be adopted. 


Subject to considerations of this kind the ordinary 
multiple should range between 15 and 25. It should 
never be lower than 10. 


32. For the purposes of valuation, new fallow 
will be treated as cropped land of the same soil and 
position. Old fallow if culturable should be valued 
at a special rate ; which should in no case exceed the 
rate for similar land under cultivation unless it has a 
special value as grass land. Unculturable waste in¬ 
cluded in a holding and village waste not included in 
a holding should be valued at a normal rate which 
should be fixed in each case and should ordinarily 
approximate to 2 annas per acre, unless on account of 
its position it has a value as non-agricultural land in 
which case it will be treated under paragraph 36 
below. 


33. The appropriate rates will then be entered 
against each soil entry in the English Abstract Form 
L, and the rental value will be calculated and totalled 
for each holding, fractions of annas being raised to one 
anna. The compensation will then be calculated by 
applying the multiple sanctioned under paragraph 30. 

34. If the application of the sanctioned multiple 
to the rental valuation does not bring out a fair com¬ 
pensation for any particular plot of land which is 
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pecially valuable on account of exceptional irrigation 
advantages, embankments, situation in the geonra or 
khari area or for some other reason (such special value 
not having been fully allowed for in the rental valua¬ 
tion), the Collector may raise the compensation to a 
reasonable figure, entering this amount in a second 
line in column 11, under the amount calculated accord- 
in g to rule. 

O 


The reasons for giving a higher compensation 
must be stated in the ‘Remarks’ column. If interest 
has to be paid, its amount should be shown in the 
appropriate columns 13 to 1 5 by a second line of 
figures. 


The multiple will in all cases be fixed on the as¬ 
sumption that the land is held at an average land 
revenue assessment, but if the land is held revenue- 
free or at a low quit-revenue or at an exceptionally 
light assessment, which increases its value to the 
landlord, the share of the compensation payable to 
the landlord may be raised by an addition not ex¬ 
ceeding 50 per cent. The percentage by which it is 
proposed, under such circumstances, to increase the 
share of the landlord shall be reported for the sanction 
of the Commissioner in the ‘Remarks’ column of 
Form M. 


11. — Non- Agricultural Land. 

35. By this is meant not waste or unculturable 
land in villages which is not in occupation, but land 
having a value for non-agricultural purposes, such 
as ground suitable for building sites situated in or near 
towns and so forth. For such land no rules can be 
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its market value or the market value of 
similar land in the vicinity must be ascertained. 
Evidence bearing on this will generally be forthcoming, 
but failing such evidence, the nazul rules (Revenue 
Book Circular No. Vl-i) can be usefully consulted, 
the value of the land varying according as it has or has 
not been paying ground-rent or land revenue. Entries 
regarding land of this kind as well as regarding agri¬ 
cultural property other than land should be recorded 
in Form P and filed with the proceedings. 


III . — Property other than Land. 

36. If any house, building or tree standing on 
the land to be acquired should not be required by the 
Government, the owner may be allowed the option of 
removing it within a reasonable period, to be fixed by 
the Collector, in which case the value of such mate¬ 
rials, as determined in the award, will be deducted 
from the sum payable as compensation, or if compen¬ 
sation has been already paid will be recovered from 
the owner prior to the removal of the materials. 

37. Compensation should be calculated on the 
present value of the materials plus cost of construction 
at present rates, less the value of any materials made 
over to the proprietor : provided that, it the buildings 
have fallen iuto disuse, compensation should be allow¬ 
ed on the present value of the materials only. Separate 
compensation will be given for the land. 

38. The market value of timber, and eight times 
the annual value of fruit in the case of fruit trees, 
should be tendered in compensation ; provided that 
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tfre owner may be given the option of cutting clown 
trees without compensation for timber. 

If any tenant possesses, by local custom, any right 
in the timber or produce of any tree the award should 
be apportioned according to the custom regulating the 
distribution of profits or the profits of the timber. 

G. — Reduction of rent and remission of revenue. 

41. When the entire holding of a tenant is acquir¬ 
ed the rent paid by him for that holding will of course 
be remitted, but when a portion of the holding only 
is acquired, the amount by which his rent is to be 
reduced will ordinarily be the amount of rental valua¬ 
tion calculated to the nearest 4 annas upon which 
compensation has been calculated. When, however, 
the reduction of his rent by this amount would leave 
the balance of rent payable on the balance of his 
holding disproportionately high or disproportionately 
low, the amount to be reduced may be fixed either 
with reference to the proportion which the deduced 
rent of his holding at settlement bore to the rent 
actually paid, or otherwise, as the Collector, after 
hearing the landlord and tenant, may think fit. 


42. 


* 


* 


When any malik-tnakbuza revenue is reduced 
in the course of acquisition, the mahal revenue will 
be reduced by that amount, less the proportionate 
amount of drawback hitherto allowed to the lambar- 
dar for his trouble in collecting it, under article 226 
of the Settlement Code. In the case of niuafi hold- 
dings only the kamil-jama will be reduced. Cesses will 
be similarly reduced, the calculation being to the 
nearest anna. 
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44. If the village is held in dual proprietorship, 
the malikana payable by the inferior to the superior 
proprietor should be reduced in the same proportion 
as the land revenue. 

H.—Distribution of total compensation among 
persons interested. 

45. The claims of persons asserting a right to a 
share in the integral sum awarded as compensation 
should be very carefully dealt with. It often happens 
that besides the proprietor of the land there are 
other persons interested, viz., inferior proprietors, 
thekedars with or without a protected status under 
Section 65-A of the Land Revenue Act, assignees 
of Government revenue, mortgagees, etc. Besides 
the above there are tenants of different classes. The 
claims of all such interested paries must be carefully 
examined, and the amount of compensation due to 
each determined. The Chief Commissioner does not 
consider it desirable or possible to lay down a scale of 
distribution which shall cover all cases, but the follow- 
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ing guides will be found useful. 

As between landlord and tenant the following scale 
indicates the manner in which the compensation for 
land should ordinarily be divided :— 


Tenure. 

To the landlord. 

To the tenant. 

Sir or khudkasht 

The whole. 

... 

Milk-makbuza 

Do. 


Absolute-occupancy tenants 

7a 

7, 

Occupancy tenants. ... 

7, 

7. 

Ordinary 

■i 

i 

Village service tenants 

The whole. 
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As regards cases in which several parties are in¬ 
terested in the share of compensation due to the land¬ 
lord, a division must be made upon the merits of each 
person’s claim. If the village is held by superior 
and inferior proprietors, the superior proprietor might 
be given a share of the landlord’s compensation equal 
to the capitalized value of the loss of his proprietary 
profits. In the simplest case where the superior 
proprietor’s profits consist solely a maljkana payment, 
his share of the compensation might be the capitaliz¬ 
ed value of the amount by which the malikana is 
reduced, the inferior proprietor receiving the balance. 
In capitalizing the loss of profits, a multiple of 1G 
should ordinarily be used. A similar principle might 
be followed in dividing the landlord’s share between 
a proprietor and a protected thekedar. When the 
village is held by an ordinary thekedar, the number 
of years for which the lease has still to run must be 
taken into consideration. When the land is encumbered 
the portion of the landlord’s or tenant’s share of the 
compensation to be given to the mortgagee or other 
person calls for special adjudication, and the decision 
should be noted in the column for remarks. 

In ryotwari villages the compensation due to a 
Government ryot shall be that which he would receive 
if he were an occupancy tenant. In such villages, 
Government is the landlord, so that the patel is not 
ordinarily entitled to any share of the compensation 
due to the landlord, but in special cases, such as 
those where the village is held by a watandari patel 
or where a high rate of commission is given for special 
reasons and not solely as remuneration for collection 
15 
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where a considerable proportion of a village is 
acquired, some compensation may be given for the 
loss of his pateli rights over the land acquired. He 
will receive the tenant’s share of the compensation 
for any land acquired which he holds as a Govern¬ 
ment ryot. 
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Rules promulgated by the Government of Burma. 

Extracts from Directions under the Land Acquisition 

Act, 1894. 


Enquiry into Measurements, Value-and Claims, 
and Award by the Collector. 

31. If at any time before possession has been 
taken any person interested in any portion of the land 
intended to be acquired objects to the acquisition of 
such portion and pleads that the public purpose for 
which the land is to be acquired will be better or 
equally well served by the appropriation of other land, 
the Collector may in his discretion consider and 
dispose of the objection, after consultation with the 
department or officer administering the fund or 
company in whose behalf the land is to be acquired. 

32. Where a claim has been made under section 
9 the Collector cannot award more than the amount 
claimed. There is nothing, however, to prevent the 
amendment of a claim or the substitution of a fresh 
claim for the claim first made ; but when a claim, is 
amended or withdrawn in favour of a fresh claim, it 
is incumbent on the claimant to show reason for the 
undervaluation of his land in the first instance. 

33. The Collector is in no sense of the term a 
judicial officer ; nor is the proceeding before him a 
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dicial proceeding. The Collector acts as the agent 
of the Government or of the Company for which 
Government take up land, and they are accordingly 
bound by the award of their agent; while if a judicial 
decision as to the value is desired by the owner, he 
can obtain it by requiring the matter to be referred 
by the Collector to the Court. The enquiry and 
valuation made by the Collector are departmental in 
their character for the purpose of enabling the 
Government to make a tender through him to the 
persons interested, and it is open to him in making 
his award, for the purpose of valuation, to call for 
reports from any subordinate officer, or, if the Collec¬ 
tor is not the Deputy Commissioner, to refer to the 
Deputy Commissioner for information and advice. It 
is open to him, in making his award as to the 
compensation to be offered, to consider all available 
information on the question : provided that if the 
officer making the award is not the Deputy Com¬ 
missioner of the District the final valuation on which 
his tender of compensation is based shall be made in 
accordance with the instructions of the Deputy 
Commissioner when such have been received, see 
Direction 45. 

34. The Collector’s enquiry is no longer to be 
summary. His award must be under the three heads, 
(i) (ii) and (iii), specified in section 11, details of the 
compensation under (ii) being given (if necessary) as 
required by section 23 ( 1) and (2) of the Act, The 
Collector is bound to safeguard the interests of all 
persons interested, whether they appear before him 
or not. He is further, under section 12 (2), required 
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persons not present immediate notice of his 

award. 

The Collector must, however, remember that his 
duty is not to adjudicate between Government and 
the persons interested in the property which is being 
acquired. It is his duty to sift all evidence produced 
before him in favour of the applicants and to call all 
evidence that is available on behalf of Government 
with a view to ascertaining the true value of the 
property ; such evidence he will usually find by exa¬ 
mining the records of previous acquisitions of land in 
the neighbourhood, by searching Register Book I in 
Registration offices, and by perusing the transfers 
of land recorded in Land Records Register No V 

O • 

He should inquire closely into the circumstances 
of all past sales which show marked variations from 
the normal price. 

35. In cases in which the land to be acquired 
falls within two or more kwhs, a main proceeding 
containing so much of the papers as may be common 
to the entire case should be opened, and to this should 
be attached a subsidiary proceeding for each kwin 
concerned. 

* # # # 
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38. Lands which bear produce may be broadly 
classed under — 

(i) paddy or other field crop lands ; 

(ii) garden or fruit tree lands. 

The market value will be most correctly deduced 
from the current market values of similar lands 
in the vicinity or in the same circle. Care must 
be taken that the lands with which comparison is 
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fde are really similar to the land which is to be 
acquired. The fact that the same rate of revenue 
assessment is paid on dilferent lands does not 
necessarily show that these lands are of the same 
market value. The points in respect of which 
similarity should be sought are— 

(i) natural fertility and kind of produce raised ; 

(ii) advantages of situation ; 

(ii) distance from market. 

In settled tracts the survey maps, the Settlement 
Officer’s classification of the soil, and the annual regis¬ 
ter of transfers of land should be consulted. 

Plantains should be treated as crops, not as fruit 
trees. 
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39. If there is a crop on the ground, the crop 
must be valued separately. If the crop is not suffi¬ 
ciently advanced to admit of an estimate of actual 
outturn, the valuation must be made upon an 
estimate of the habitual out-turn of the land. In 
settled tracts the Settlement Officer’s satistics 
should be consulted. 

40. The tender to be made by the Collector must, 
of course, include the value of any buildings. 

In estimating the value of a house, consideration 
should be given to the actual cost of erecting a similar 
building less a certain percentage, generally from 5 to 
15 per cent, per annum (according to material and 
description) for deterioration. 

41. If any house, building or tree standing on the 
land to be acquired should not be required by Govern¬ 
ment, the owner may be allowed the option of 
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oving it within a reasonable period to be fixed by 
the Collector. The Collector shall make his award 
at the end of his period, and, if the building or tree 
has been removed, shall leave it out of consideration 
in awarding compensation, but he shall make an allow¬ 
ance for the cost of removal and, in the case of a 
building, of its rebuilding. If abandoned pagodas or 
kyaungs are standing on any land acquired under the 
A.ct, the Collector has discretion to allow neighbour¬ 
ing villagers to remove the materials' within a reason¬ 
able time. 

43. When compensation has to be awarded for 
(^(m'-public buildings, such as zayats, an offer should 
be made to remove and rebuild them in a suitable 
position at the expense of Government, unless the 
cost of removal and rebuilding would exceed the full 


value of the buildings : provided that all claim 
to the compensation awarded on account of such 
buildings is surrendered by the parties entitled to 
receive it. 

45. The Collector shall give the departmental 
officer concerned not less than 15 days’ notice of the 
date fixed for making the award and before making 
the award shall allow such officer an opportunity of 
appearing in person or by agent and of producing 
evidence as to the value of the land and shall take 
into consideration any representation which that 
officer may make whether orally or by letter. The 
departmental officer or his agent may attend the en¬ 
quiry and may examine any reports called for by the 
Collector or evidence recorded by him, on which the 
award will be based. 
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f the person so authorized considers that, on the 
information recorded, the award is likely to be largely 
in excess of the amount of the original estimate, and 
that it may be necessary to withdraw from the 
acquisition of the land, he may apply to the Collector 
at any time prior to the making of the award for 
adjournment of the case, in order to allow of time for 
consideration of this matter ; and on such application 
the making of the award shall be postponed by che 
Collector. 


If the officer making the award is not the Deputy 
Commissioner of the District, and the award is likely 
to exceed the estimate by more than 10 per cent, or 
by more than Rs. 10,000, a report shall be submitted 
by him to the Deputy Commissioner, and the Deputy 
Commissioner’s orders shall be awaited before the 
award is made. In all eases in which the amount of 
the proposed award exceeds the amount of the 
estimate by 25 per cent, or more, of by Rs. 50,000, 
a report shall be made by the Deputy Commissioner 
to the Commissioner. If the excess involved does 
not exceed a lakh of rupees, the Commissioner shall 
pass such orders as he may consider expedient. If 
the excess exceeds a lakh of rupees the case shall be 
reported by the Commissioner to the Local Govern¬ 
ment. Announcement of the award shall in either 
case be suspended till the orders of the Commissioner 
or of the Local Government have been received. 


When the award is made by an officer specially 
appointed, the Deputy Commissioner may require all 
cases to be referred to him before the award is given ; 
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M the acquiring officer shall make his final awar 
according to the Collector’s instructions. 



49. When the Collector refers to the Court under 
section 31 any dispute as to the apportionment of an 
accepted amount of compensation, he shall serve notices 
on the parties interested stating that he has made the 
reference required by section 31. 

50. The proceedings before the Court under 
Part III of the Act are of a regular judicial kind, and 
the provisions of the Civil Procedure Code and of the 
Evidence Act are applicable. Acquiring officers must 
therefore understand that it is not enough to send up 
to the Court the files of the acquisition of land eases. 
Facts must be proved in a legal manner, and all 
evidence, whether oral or documentary, on which the 
case is to be decided must be produced in Court. 


* * # -* 


Payment of Compensation . 

54. On making an award under section 11, the 
Collector shall tender the amount to the persons 
entitled to receive it. Should any interested person be 
absent and have no authorized agent at the Collector’s 
Office, the Collector shall serve a notice upon him 
calling upon him to attend in person or by agent 
within 15 days of his receipt of the notice. 

55. Should such person neglect to appear within 
the time specified, or refuse to receive the amount 
tendered, the Collector shall, on being satisfied of the 
due service of the notice, deposit the amount in the 
Court to which a reference under section 18 would be 
made, and shall obtain a receipt for the deposit which 
shall be filed in his proceedings. 
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The following tables are taken out of “Jones on Annuities and Re_ 
versionary payments,” Vol. I. pp. 91-96, and are useful in calculating the 
present value of temporary interests in land (see p. 95 ante). 

Twenty five years’ purchase corresponds to a rate of 4 per cent* 
interest, and 20 years’ purchase to 5 per cent, interest ; 4 ]/ 2 per cent 
interest corresponds to about 22 % years’ purchase, 6 per cent, to 167^ 
years’ purchase, 7 per cent, to about 14X years’ purchase, and 8 per cent 
interest to \2 l / z years purchase. 


Example —The present or capitalized value of a tenant’s interest, if 
his net yearly profit is RS50 and his lease has 18 years to 1 un, and the 
rate of capitalizing is 20 years’purchase (that is 5 per cent in perpetuity), 
is obtained by multiplying the yearly profit Rs. 50 by the figuie standing 
in the 5 per cent, column against 18 years, vis., u* 6896 ; thus Rs. 50 x 
ir 6896 =Rs. 584*48, that is Rs.584—7—8. 

The figure for the entire series of years are not given as they would 
make the table too large, but the figure for any year can be taken as 
slightly more than the proportionate figure between the lower and higher 
figures given ; thus for the year 15 in the 5% column, the mean between 
the figures for 14 and 16 is 10-3682, and the correct figure is slightly more, 
viz, 10-3797 ; and in the 6% column the mean is 97001, and the correct 
figure is 97122. Similaily for the year 32 the proportionate figure 
between the figures for 30 and 35 in the 5% column is 15 773 2 ancl the 
correct figure is 15 8027 ; and in the 7% column the proportionate figure 
js 12 6245, and the correct figure is 12*6466. 



ANNUITY TABLE. 

present value of Re. I per annum for any number of years. 


1 


Years.. 

4% 

m 

5% 

6% 

7% 

8% 

1 

•9615 

-9569 

•9524 

•9434 

9346 

•9259 

2 

1SS61 

1-8727 

1.859-1 

1-8334 

1 SOSO 

1 7833 

3 

2*7751 

2 7490 

2 7232 

2-6730 

2 6243 

2*5771 

4 

3*6299 

3-5875 

3.5460 

3-4651 

3 3872 

3-3121 

5 

4-4518 

4*3900 

4.3295 

4-2124 

4-1002 

3-9927 

6 

5*2421 

5-1579 

5 0757 

4 9173 

4*7665 

4-6229 

7 

6 0021 

5-8927 

5-7864 

5-5824 

5-3893 

5-2064 

S 

6 7327 

6*5959 

6-4632 

62098 

5*9713 

5*7466 

9 

7 4353 

7-26S8 

7-1078 

6S017 

6-5152 

6-2469 

10 

81109 

7-9127 

7 7217 

7'3601 

7*0236 

6 7101 

12 

9-3851 

9-11S6 

8-8633 

8-3838 

7-9427 

7 5361 

14 

105631 

10-22-28 

9-S986 

1) 2950 

8-7455 

8 2442 

16 

11 *6523 

11 2340 

10 8378 

10 1059 

9-4466 

SS514 

18 

12 6593 

12-1600 

11 -6896 

10‘8276 

10-0591 

9*3719 

20 

13 5903 

13-0079 

12-4622 

11 -4699 

10*5940 

9 S1SI 

22 

14-4511 

13 7844 

13-1630 

12-0416 

11-0612 

10-2007 

24 

15-2470 

14*4955 

13-7986 

12.5504 

11-4693 

10-5288 

26 

15-9828 

15-1466 

14-3752 

13-0032 

11-825S 

10-8100 

28 

16-6631 

15 7429 

14 8981 

13-4062 

12-1371 

110511 

30 

17-2920 

16-2889 

15 3725 

13-7648 

12-4090 

11 2578 

35 

18-6646 

17-4610 

16-3742 

14-4982 

12-9477 

11 6546 

40 

19-7928 

184016 

17-1591 

15.0463 

13-3317 

11 -9246 

45 

20-7200 

19 1563 

17-7741 

15-4558 

13-6055 

12-10S4 

50 

21 *4822 

19-7620 

18 2559 

15.7619 

13-S007 

12-2335 

60 

22 6235 

2063S0 

18-9293 

*61614 

14-0392 

12-3766 

70 

23-3945 

21 2021 

19 3427 

16 3845 

14-1604 

12-4428 

80 

23-9154 

21 5653 

19.5965 

16*5091 

14-2*220 

12-4735 

90 

24-2673 

21 7992 

19 7523 

16 5787 

14-2533 

12-4877 

100 

Perpe¬ 

tuity. 

24*5050 

21-9499 

19-8479 

16-6175 

14-2693 

12-4943 

25*0000 

22.2222 

20 0009 

16-6667 

14-2852 

12 5000 
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Abatement 

of rent of land acquired, 90, 94*97. 
right to claim subsequently, 94. 
of revenue 94, 97 , 183-185, 215, 223. 

Acceptance 

of payment of compensation, 35. 

persons who have made, may be interested in reference to 
Court, 39, 40. 

of compensation under protest, 99, 101. 

Access 

right of, appurtenant to property, 63-73. 
infringement of right of, is injurious affecting, 63-73. 

Acquisition, see Land and Occupation. 

former law regarding, 2. 
notification of likelihood of, 14. 
declaration of intended, 16-18. 

immaterial, whether permanent or temporary, iS, 19. 
no acquisition unless payment is to be made by a company or out 
of public revenues or a local fund, 16. 
when legal, 19. 

Government has absolute discretion as to, 19. 

Collector when to take order for, 20. 

change in rights resulting from, 31, 32, 146, 147. 

in case of urgency, 33, 34. 

meaning of, in section 23, 57. 

additional compensation for compulsory, 44, 75. 

when Government may be compelled to make, 112. 

of land for companies, 113-117. 

penalty for obstructing, 119. 

Government not always bound to complete, 119. 

of part of a house or building, 120-126. 

may be ordered of whole building, 121, 126. 

what amounts to, 32, 126. 

for local authority or company, 127. 

of mines, 133. 

difference between rights obtained by sale and by, 143-146. 
Accommodation Work, see Work. 

Action, see Suit. 

Acts of the Legislative Councils. 

1839— XXVI 1 1, 2 
1850-1, 2. 

-XVII, 2. 

-XLI I, 2, 3. 

1852-XX, 3. 
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1858— XXXIV, 13. 

-XXXV, 13, 14. 

1859— X, 94. 

1860— XLV, see Indian Penal Code. 

1861 — II, 3. 

1863—XXII, 3, 136. 

1866—XIV, 22, 24, 118. 

1869— XIV (Bombay), 8. 

1870— VII, 23, 82. 

-X, 2, 3, 9, 84, 98, 101, 103, 117, 122, 130, 135, 136, 139, 140, 149 , 

151, 156-160. 

1871— XXXIII, 138. 

1872— IX, 104. 

1873— VI (Bombay', 10, 20. 

1874— III (Bombay), 188. 

-XIV, 2. 

1875— IX, 13. 

1876— III (Bengal), 18. 

-VIII (Bengal), 184. 

1877— XV, 102, 129. 

1878— VII, 15. 

1879— V, (Bombay), 138. 

-IX (Bengal), 13. 

1880— VI (Bengal), 8. 

1881 — III (Bengal), 13. 

- XVIII, 139. 

1882— V, 146. 

1883— III (Bengal), 19, 113. 

1884— IIJ (Bengal), 53. 

1885— xiii, 175-178. 

- XVIII, 3, 4, 9, 10, 17, 32, 64, 127, 135-160. 

1886— XI, 17, 113. 

1887— XII, 8, 9. 

1890—VIM, 13, 14, 

-IX, 62, 113, 161-175. 

1892 — IV, 13. 

1894—I, 1-132, 135, 139, 140, 142, 149,151,156,158,160, 167, 169, 
1 77 , 193 , 198, 199 , 206, 207, 227, 

1896— IX, 163, 168. 

1897— X, 1, 5, 7, 35, 37, 127, 132, 160, 166. 

1898— VI, 2, 24, 118. 

-XIII, 2. 

1899— m, (Bengal), 8, 1 1, 35, 51, 53 , 57 , 74 , 179-183. 

1901—II, (Agra), 204. 

1903 - 1 , 132 - 

-IV (Bomby), 189. 

-VII, 18, 178. 

Adaptability, see Special Adaptability. 

Additional Compensation 

for compulsory acquisition, 44, 75. 

Additions 

to land acquired, after publication of declaration, 75, 79* 

to land by new structures where part of building only acquired, 122, 
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Advantageous Disposition. 

of land, as evidence of value, 45, 48, 181. 
hypothetical schemes of, 48, 181. 

Agents 

authorized to receive service, 22. 

Agreement 

for the temporary occupation of land, 111. 

to be entered into by company with Secretary of State, 116. 

to be published in Gazettes , 117. 

by Government to provide land, 117. 

how to be proved, 117 

not chargeable with stamp-duty and no fee for copy, 128. 

Air, see Light and Air. 

Ajmir 

mines and minerals reserved to Government in, 138. 
Alienate, see Incompetent. 

Alterations 

of rules under the Laud Accjuision Act, 131. 

Amends 

tender of, for act done in pursuance of the Act, 128. 

Amount, see Compensation, Award, Tender. 

Annuity 

table for calculating, 95, 96, 234, 235. 

Antiquities, see Monument. 

Appeal 

from award of Court, 129, 130. 
lies only from “award”, 130. 
by Government or claimant, 131. 
is on fact as well as law, 13 1. 
to Privy Council, 131. 

Application 

to Collector to make reference, 35, 36, 37. 

what to be stated in application for reference, 35, 36. 

limitation governing, 36, 37. 

to invest money deposited in Court, 109. 

to acquire land temporarily occupied, 112. 

to take the whole of a house, &c., 120. 

Appointment, see Government, Officer of 

of special officer as Collector under the Act, 7, 8. 
of special officer to perform functions of the Court, 8. 
of special Court for Calcutta, 9. 

for Madras, 9. 

of officer to hold enquiry under s. 40, 114. 
of officer to inspect mines, 147, 157. 

Apportionment 

of compensation may be specified in Collector’s award, 26-28. 

when final as regards Collector, 30. 

may be referred to Court, on application, 35, 37. 

or by Collector of his own motion, 37, 83. 
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must be made by Court, if case is referred, 84. 
separate proceeding to determine, 41. 
where the claimants agree, 83. 
jurisdiction of Court in cases of, 84. 
questions of title to be decided in making, 85, 86. 
principles of, of compensation for land, 87-93. 
rules proposed for, 95, 96. 
illustration of, 96, 97. 

of compensation for severance, injurious affecting, &c, 97-98. 
effect of decision of Court in cases of, 98, 103. 
of compensation for temporary occupation of land, m, 112. 


Arable land 


immediate possession may be taken of, 33. 
may be occupied temporarily, no. 

Area 

to be stated in declaration, 17, 19. 

to be ascertained by Collector, 21. 

to be stated in notice, 22. 

and in the Collector’s award, 26. 

person interested may prefer objection as to, 35, 36. 

to be stated in reference to Court, 38. 

Assignment 

of interest in land, 6. 

Attendance 



of witnesses before Collector, 31. 
of persons interested, 26, 31. 

of witnesses before officer enquiring into acquisition proposed by 
company, 113. 

Award 

By Collector 
to be made, 26. 

matters to be mentioned in, 26-28. 
is administrative only, 27. 
is binding on Government, 27. 

final and conclusive between him and persons interested, 29, 30. 
not final between persons interested inter se } 27, 30, 83. 
unless they agree, 83. 
is priind facie right, 42. 

not invalidated by irregularity in notices, 24, 38. 
notice of, to be given to persons not present, 29, 30. 
to be followed by possession, 31. 
objections to, 35-37. 

By Court 

to be in writing, signed by Judge, 81. 

what to contain, 35, 8r, 82, 130. 

not liable to stamp-duty, 82, 128. 

may direct payment of interest on excess awarded, 82. 

to specify particulars of apportionment, 83. 

to be followed by payment or deposit of compensation money, 99. 

how enforced against Collector, 101. 

meaning of, 84, 130. 

no fee chargeable for copy of, 128, 

appeal against, 129-131. 
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previous awards admissible, 45. 

Bangalore 

extension of Land Acquisition Act to, 2. 

Benefits 

to arise out of land, 4. 

Bengal, see Acts. 

former law regarding land acquisition in, 2, 3. 

Land Acquisition (Mines) Act applies to, 135. 
right to mines and minerals in, 139, 142. 

Government rules under the Land Acquisition Act in, 183. 

Bom hay, see Acts. 

former law regarding land acquisition in, 2, 3. 
surrender of possession how enforceable in, 119. 

Land Acquisition (Mines) Act not in force in, 136. 
mines and minerals reserved to Government in, 138. 
Government rules under the Land Acquisition Act in, 186. 
Bore 

power to, 14. 

Boundaries 

to be set out in preliminary survey, 14. 
to be marked out after declaration, 21. 
penalty for displacing, 119. 

Bridges 

what may be made by railway, 163, 164. 
what must be made by railway, 168-170. 
meaning of word, *175. 

British India 

Land Acquisition Act extends to whole of, 1. 

Building 

is included in “land,” 4. 

not to be entered without notice, 15. 

not to be taken possession of without notice in urgent cases 34. 
valuation of, how ascertained, 44-51. 

on land acquired, when to be treated as only materials, 49. 
part only not to be taken, except with owner’s consent, 120-126. 
when possession may be taken of part of, 34, 120, 121. 
test when whole of, must be taken, 122. 

Burden of Proof 

as to validity of proceedings, 29, 39, 42. 
as to amount of compensation, 42. 
as to title in apportionment, 85. 
in cases of apportionment, 87. 

Burma 

extension of Land Acquisition Act to Upper, 2. 

provision of village sites in, 11. 

rules for determining compensation in, 227. 

Burning ground 
value of, 52. 

16 
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Chairman of Corporation is “Collector,” 8, 179. 
special provisions for acquiring land in, 8-11, 179-183. 

for cases of urgency, 35, 179, 180. 
changes in condition of lands in suburbs of, 99. 
surrender of possession how enforceable in, 119. 
modification of Land Acquisition provisions in, 179 —183. 


Central Provinces 

mines and minerals reserved to Government in, 139. 
rules under the Land Acquisition Act in, 218. 


Change, sec removal. 


Chief revenue officer 

to decide as to damage done in preliminary survey, 16. 


Civil court 

jurisdiction as regards propriety of acquisition, 20, 114, 115, 120. 
jurisdiction as regards suits by lawful owner to recover compensation 
from wrong recipient. 100, 102. 

Claim 


to compensation to be invited by Collector, 21. 

nature of, 23. 

when conflicting, 7, 28. 

to be communicated to the Court, when reference is made, 39. 
refusal or omission to make, 24, 80, Si. 
amount awarded not to exceed, 79, 80. 
where a claimant varies his, 41, 80, S5. 

Claimant, see Person interested. 

Code of civil Procedure 


chapter xxxi, 14. 

attendance of witnesses and production of documents, 31, 11 4 > 12 9- 
section 14, 102. 
section 429, 101. 

applies to enquiry into work projected by company, 114. 
applies to proceedings before Court, 42, 129. 
regulates appeals, 129. 

Code ok Criminal Procedure 

Collector not Revenue Court under s. 476, 25. 

Code, Penal, see Indian Penal Code. 

Collector, see Awards 

officers appointed to exercise functions of, 3. 
definition of, 7, 179. 

is not a judicial officer, 7-9, 25, 27, 28, 31. 

may appoint guardian ad litem, 12. 

to give notice that land is likely to be required, 14, 15. 

to assess damage in preliminary survey, 16. 

to take order for acquisition, 20. 

to cause land to be marked out and measured, 21. 

to give general and special notice, 21-24. 

may call for statement of interests, 24-25. 

is not a Revenue Court, 25. 

effect of enquiry by, 27. 
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to enquire into value and claims and make an award, 26, 27. 
what to enter in award, 26-28. 

empowered to enforce attendance of witnesses &c., 31. 

may adjourn enquiry, 30. 

to be guided by ss. 23 and 24, 31. 

when empowered to take possession, 31. 

when empowered in case of urgency, 33-35. 

to offer compensation for crops, trees and damage, 35. 

to refer objections to Court, 37, 38. 

what statement to make to Court, 38. 

when Court to serve notice on, 39. 

certain compensation to be estimated at time of taking possession 

by, 34 , 35 , 43 , 53 , 5^, 57 , 74 -' 

when to pay costs. Si. 

to pay interest on excess awarded by Court, 8 i . 
may refer dispute as to apportionment to Court, 37, 83. 
to tender payment on making award, 99. 
when to deposit in Court, 99, 100. 

may make arrangements with persons -having limited interest, 

100, 103. 

award how enforced against, 10r. 

to pay interest if possession is taken before award, no. 

empowered to procure the temporary occupation of land, hi. 

to refer difference as to compensation to Court, 111 

when to take possession of such land, 111. 

to restore possession of such land, 112. 

to refer disputes to Court, 112. 

notices to be signed by or by order of, 118. 

how to obtain possession if opposed, 119. 

to determine compensation when acquisition is not completed, 119. 
to refer to Court question whether land forms part of house &c\, 

121 , 122 . 

may abstain from acquiring mines, 139, 141. 

may apply Mines Act to pending cases, 159. <» 

to determine compensation for damage done by railway works, 167. 
includes Chairman of Corporation in Calcutta, 179. 

Commissioner 


of Police to enforce surrender of possession, 119. 

Company 

definition of, 9, 160. 

declaration that land is needed for, 16-20, 113. 

declaration may issue when compensation is payable by, 16. 

may acquire temporary use of land, 110. 

officer of, maybe authorized to enter and survey, 113. 

when land may be acquired for, 114, 115. 

preliminary enquiry before declaration, 114-116. 

to execute agreement with Secretary cf State, 116. 

transfer to, of land acquired, 32, 116, 127, 

when Government is bound to provide land for, 117. 

must pay charges of acquisition, 127. 

may adduce evidence as to compensation, 127. 

cannot demand reference to Court, 127 

application of Mines Act to land transferred to, 158. 
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when person entitled to act is competent to receive, 12. 
power of guardian to waive right to, 13. 
for damage done in preliminary survey, 16. 
for land acquired, claim to be made to Collector, 21. 

Collector to determine amount, and award it, 26. 
claims to, if complicated, how dealt with, 28. 
when right to, is denied altogether, 28, 

application of Land Acquisition Act depends on right to, 29. 
nominal, not permissible, 31. 

for-crops and trees in case of immediate possession, 34, 180 
objections to, to be referred to Court, 35-37. 
no reference after payment of, 36. 
amount of, to be stated in reference to Court, 38. 
grounds of objection to, to be stated in reference to Court, 38 
matters for which compensation will be allowed, 43-74- 
burden of proving amount of, 42. 
for market value of land, 43-53. 

standing crops and trees, 43,53. 
damage by severance from other land, 43, 53-57. 
damage by injurious affecting of other property, 43, 57-74. 
damge by injurious affecting of earnings, 43, 67-73. 
change of residence or place of business, 43, 74 
diminution of profits after date of declaration, 43, 74. 
additional, 44, 75. 
for easements,5, 63, 64. 

matters for which compensation will not be allowed, 75-79. 
limits of, 79, 80. 

items to be specified separately in award, 26, 81. 
when amount awarded by Court exceeds amount awarded by 
Collector, 80. 

interest on excess awarded, 82. 
apportionment of, 83-99. 
no right of landlord to, without abatement of rent, 88, 90, 94, 96, 97 
when Collector may pay, 99, 100. 
when he must deposit in Court, 99, 100. 
arrangement in lieu of money, ;oo, 103. 
when detained in court, how to be treated, 102. 
may be recovered by third parties, 99-101. 
refund of, when paid away, 102, 107, 129, 130. 
by re-instatement, 104. 
investment of, by order of Court, 104-109. 
interest when possession is taken before award, no. 
for temporary occupation and use of land, in. 
and for damage done thereto, 112. 
when acquisition is not completed 119. 
for mines or minerals, 141, 147, 149, 150. 

- how to be ascertained 150, 151. 

time at which to be ascertained, 151. 
which person entitled to, for mines, 149. 
for injury done to mines, 155-157. 
for injury done to adjacent lands. 156. 

for damage caused by works of railway administration, 167. 

Compulsory Acquisition 

additional copensation for, 44, 75. 

difference between rights obtained by voluntary sale and, 143-146. 
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ITIONS 

on which work shall be executed and maintained, 114-116. 
Consent 


of occupier to enter building, 15. 

of Local Government to acquisition by company, 1 r 3 , 114 . 
Construction 

of work of public utility, 114. 

Co-Proprietor, see Person Interested. 

statement of interest of, 24. 

Copy 

of award or agreement to be given free of charge, 128 . 

Costs 

to be stated in award, and by whom and how to be paid, 81. 

how to be assessed, 82. 

in apportionment cases, 98. 

of investment of money deposited in Court, 105. 

when Government withdraws from acquisition, 119. 

may be recovered form local authority or company, 127. 

Court, see Judge a?id Award. 
definition, 8. 

Local Government may appoint special judicial officer, 8, 9. 
special Court for Calcutta, 9. 

--for Madras, 9. 

claimant may ask for reference to, 35. 

reference to, by Collector, 38. 

statement of reference to, what to contain, 38. 

claims should be communicated to, 38, 39. 

to serve notices, 39. 

scope of enquiry by, 39-42. 

enquiry to be in open Court, 42. 

can visit land to be acquired, 43. 

matters to be considered by, 43-75. 

matters to be neglected by, 75 - 79 . 

must decide according to weight of evidence, 44. 

what to enter in award, 36, 81, 130. 

limitations as to award of, 79, 80. 

to decide as to sufficiency of reason for omitting to make claim, 80 
award to be signed by Judge, 81. 
to award costs, 81. 

may direct payment of interest on excess awarded, 82. 

reference to, as to apportionment, 83, 

deposit of compensation in, 99. 

investment of money deposited in, 104-109. 

reference to, as to compensation for temporary use of land, 111. 

or as to condition of land on expiry of term, 112. 

mode of service of notice by, 118. 

reference to, when acquisition not completed, 120. 

reference of dispute whether land forms part of house, &c., 121. 

Code of Civil Procedure to apply to proceedings before, 129. 

appeal to High Court from award of, 129-131. 

to determine compensation for railway works, 167. 
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Acts applying to, 13. 

no power to alienate minot’s land, 13. 


Criminal Procedure Code, see Code of Criminal Procedure. 

Crops 

may be cut in preliminary survey, 15. 

compensation to be given for, 16, 34, 43. 

particulars to be stated in order of reference, 38. 

damage to, to be considered in determining compensation, 43, 53. 

Custom, see Goodwell. 

in trade, loss of, 70, 98. 

Damage. 

in preliminary survey to be assessed by Collector, 16. 

for sudden dispossession, 34, 35. 

to be stated in reference to Court, 38. 

for standing crops or trees, 43, 53. 

by severance, compensation for, 43, 53-57. 

when claim for such is unreasonable or excessive, 57, 121. 

by injurious affecting of other property or earnings, 43, 57-74- 

time at which, to be estimated, 44, 53, 56, 57, 74. 

from diminution of profits, 43, 74. 

to goodwill in trade, 70, 98. 

non-actionable, not to be compensated, 75, 76-77* 

prospective, not to be compensated, 75, 77, 78. 

to land temporarily occupied, compensation for, hi. 

penalty lor, to trench or mark, 119. 

when acquisition is not completed, 119. 

to surface by improper working of mines, 152-154. 

if not repaired, Government may execute repairs, 152. 

by reason of severance of mines, 155, 156. 

to land lying over mines, 156. 

by railway administration, compensation for, 167. 

Damages, see Amends and Compensation. 

Decision 

of Court in assessing compensation, 79-81. 
of Court in apportionment cases, 98. 

not to bar third parties from recovering compensation 100, 103. 
Declaration 

that particular land is needed for public purpose or company 
16-18, 34. 

conclusive evidence that land is needed, 17, 19, 20. 
purpose and area must be stated in, 17, 18. 
no particular form necessary, 18. 
binds the Collector, 28, 42. 
binds the Court, 42, 

date of publication of, fixes time of compensation, 43, 53. 
not necessary in certain cases, 121, 126. 
acquisition not necessary after, 20, 119. 
that mines are not needed, 139-142. 

Depreciation see Damage. 

Deputy Commissioner 

included in definition of Collector, 7. 
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trench or mark made punishable, 119. 
Difference, see Dispute. 

Dig 


power to, 14. 

Disability 

of person interested, 12, 13, 104-109. 

Disinclination 

to sell not to be taken into consideration, 75, 76. 

Displacing 

trench or mark made punishable, 119. 

Disposition of land, see Advantageous disposition. 

Dispute 

as to damage done in survey, 16. 

as to measurement, value, title or apportionment before Collector, 7,28. 
as to value of crops or trees, 34. 

may be referred to Court on application of objector, 7, 35, 39. 

as to apportionment, 7, 28, 35-38, 83, 99. 

as to compensation for land temporarily occupied, in. 

as to condition of land on expiry of agreement, 112. 

as to any matter connected with agreement, 112. 

as to compensation for injury by severance or restricted working of 
mines, 155-157. 

District 

to be stated in declaration, 17. 

Diversion 

of rivers, roads, &c., 164, 172. 
of pipes, wires and drains, 165. 

Document 

referring to Act X of 1870, how to be construed, 2, 3. 
production of, may be compelled by Collector, 31. 
production of, may be compelled by officer holding enquiry under 
s. 40, 1 14. 

Drains 

what may be made by railways, 164. 
diversion of, 165. 

what must be made by railways, 168. 

Dwelling House, see House. 

Earnings 

loss of, to be compensated, 43, 74. 

when affected injuriously, compensation for, 43, 67-74. 

dependent upon goodwill in business, 70, 98. 

no compensation for injury to, of work-people, 59, 71. 

Easement 

person interested in, included in definition, 5. 

land acquired is acquired discharged of all, 14, 15, 29, 32. 

compensation for, 5, 29, 64. 
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mbrances 

Collector may require statement of, 24. 
land acquired free from, 14, 15, 29, 32. 

Endowments 




charities, 107. 
debattar, 92. 

Enquiry 

by Collector into objections as to measurement, value and claims, 26-28. 
nature and effect of, by Collector, 27, 28. 
to deal with entire interests in land, 27, 28. 
may be adjourned, 30. 

preliminary, when land is required by a company, 114-116. 

Entitled 

to act, definition of persons, 11-13. 

to compensation, person may recover from recipient, 100, 10r. 
person not competent to alienate, 104-108. 

Evidence 

declaration to be conclusive, that land is needed, 17, 19. 
when Collector’s award to be conclusive, 29, 30. 
award conclusive, as to apportionment, if persons agree, 83. 
previous awards admissible as, 45. 
of Experts, 45, 

Extent, see Area. 

of application of Land Acquisition Act, 1, 2. 
of Land Acquisition (Mines) Act, 135, 136. 

Entry 

when lawful, 14-16. 

what acts permissible in, 14, 15. 

into building or enclosed court or garden, 15. 

payment for damage caused in, 16. 

temporary, by railway administration to repair or prevent accidents, 
166, 167. 

Experts 

opinions of, as evidence of value of land, 45. 
conditions required in valuation by, 45. 

Farmer 

is person interested, 5. 

his share in apportionment, 95. 


Fee 

not to be charged for copy of award or agreement, 128. 


Fence 

may be cut for preliminary survey, 15. 

making and maintenance of, by railway company, 163. 

Ferry 

acquisition of, 23, 71. 

when acquisition obligatory, 52, 72. 

compensation for, how assessed, 52. 

when injuriously affected by loss of traffic, 71, 
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for intentional omission to furnish statement, 25. 
for wilful obstruction or mischief, 1 
for refusal to allow inspection of mines, 158. 
for resisting District Magistrate’s order under Telegraph Act, 176. 

Fishery 

acquisition of, 5. 
compensation for damage to, 5. 

Frontage 

meaning of, 46, 68. 

how determined, 46. 

is element in value of land, 46, 67-73. 

Garden, see House. 

Gazette of India 

extensions of Land Acquisition Act to various places, 2. 
agreement between Government and company to be published in, 117. 

Gazette, Local 

publication of notification that land is likely to be needed, 14. 
publication of declaration that land is needed, 17. 
publication of agreement with company, 117. 
publication of rules, 131. 

publication of extension of Land Acquisition (Mines) Act, 135. 
Goodwill, see Custom 

meaning of, in business, 70, 71. 
compensation for diminution in value of, 70, 98. 

Government 

may appoint special officer as Collector or Court, 7, 8. 

may notify that land is likely to be needed, 14. 

may authorize preliminary survey, 14, 15. 

may declare that land is needed, 16. 

may acquire land for public purpose or for company, 17. 

may direct Collector to take order for acquisition, 20. 

when land required belongs to, 28, 29. 

may direct Collector to take immediate possession, 33, 34. 

must be properly represented at trial in Court, 42. 

may direct Collector to procure land for temporary occupation, 110. 

to acquire such land if required, in, 112. 

may authorize officer of company to exercise certain powers, 113. 
consent of, necessary before land is acquired for company, 113, 114. 
may enquire as to utility of work and necessity of acquisition, 114. 
to require agreement from company, 116. 
may withdraw from acquisition, unless possession taken, 119. 
may order acquisition of the whole land when claim for severance is 
excessive, 121. 

may make rules under the Land Acquisition Act, 131. 

rights of, to mines and minerals , not affected, 136-139. 

may declare that mines and minerals are not required, 139. 

may cause mines to be inspected, 147, 157. 

may prevent or restrict working of mines, 147, 148. 

must pay compensation if working prevented or restricted, 147, 14S. 

may repair damage or remove obstruction, 152. 

must pay compensation for injury done to mines, 155, 156. 
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and for injury to surface lands, 156, 157. 
may take measures to ensure safety of surface, 158. 
may require railway to make accommodation works, 172. 
and additional accommodation woiks, 173. 



Government, Officer of 

may be specially appointed to perform functions of Collector, 7. 

or of the Court, 8. 

maybe authorized to survey, 14. 

to pay for damage, 16. 

which, may sign declaration, 16. 

may be authorized to direct acquisition, 20. 

to enquire into utility of work proposed by company, 114. 

to report result of enquiry to Government, 116. 


Governor-General in Council 

may prescribe rules for the acquisition of land by companies, 113. 
may prescribe rules for agreement with companies, 116. 
to sanction rules having the force of law, 131. 

may prescribe the manner of publishing statement under s. 3 of 
Land Acquisition (Mines) Act, 140. 
or declaration under s. 5, 147. 

may prescribe dimensions of air-ways, &c. in mines, 155. 
railway works subject to control of, 165. 

may authorize temporary entry by railway administration to repair 
or prevent accidents, 166. 

accommodation works to be subject to opinion of, 168, 169. 
additional accommodation works to be subject to opinion of, 173, 

Ground, see Land. 

Grounds 

of award of compensation by Collector, 31, 38. 
of award of Court, 77. 

Guardian 

of minor, how far entitled to act, 11-14. 

Hazaribagh 

extension of Land Acquisition Act to, 2. 

Held together 

when lands are, 60, 70. 

damage by severance of lands, 43, 54-57. 

High Court 

appeal to, from decision of Court, 129-131. 
appeal to Privy Council from, 131. 

House 

not to be entered without notice, 15. 

not to be taken possession of without notice, 34. 

part only to be acquired, 120-125. 

test when whole of, must be acquired, 12F, 122. 

meaning of, 123, 124. 

garden is part of, 124. 
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SING OF THE WORKING CLASSES ACT 
certain provisions similar to those applied to Calcutta, 1S0. 
Idiots 

committees or managers of, entitled to act, 12, 13. 
Jjaradar, see Farmer. 

ImmoveXble Property, see Land. 

injurious affecting of other, 43, 57-73. 

Imprisonment 


§L 


for wilful omission to supply statement, 25. 

for filling trenches or destroying landmarks, 119. 

for resisting District Magistrate’s order under Telegraph Act, 176. 

Improvements 


after date of declaration without sanction of Collector, 75, 76, 79, 121 
special provision in Calcutta, 179-182. 

Inclines, see Bridges. 


Incompetent to alienate 


persons interested, n-13, 

compensation for persons, to be invested by Court, 104-108. 
Indian Penal Code 


sections 175 and 176 made applicable, 25. 
false information under s. 177, 25. 

disobedience to District Magistrate under Telegraph Act, 176. 
Indian Works of Defence 

The Act regarding, see Act VII of 1903. 


Injuriously Affected, see Damage. 

when compensation to be given for property, 43, 57-74. 
meaning of, and test whether property is, 59-62. 
when property is directly, 57, 63, 64. 
when property is indirectly, 57, 64-67. 

when enjoyment of property or earnings is directly, 57, 67-71. 
indirectly, 57, 71-73. 

time at which injury is to be estimated, 74. 

Inspection 

of plan to be allowed, 17. 
of mines, 147, 157. 

Interest 

on excess compensation awarded by Court, 82, 152 
when possession is taken before award, no. 
on money invested, 104-109. 
in land, see Person Interested. 

Investment 

of compensation when owner incompetent to alienate, 104-109. 
of money deposited in Court in other cases, 109. 

Irrigation 

acquisition of land for, 17. 
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in Land Acquisition Act, s. 45, means “Court,” 118. 
to determine compensation and apportionment under Telegraph 
Act, 177. 

such determination to be final, 177. 


Judicial Officer 


Collector is not, 7-9, 25, 27, 28, 31. 
Land, see Mines. 


definition, 4. 

includes mines and minerals, 4, 140. 

survey of land likely to be needed, 14. 

declaration of intended acquisition of, 16, 17. 

after declaration, to be marked out and measured, 2r, 35. 

notice of intended acquisition on or near, 21-24. 

statement of interests in, 24. 

enquiry by Collector into measurement and value of, 26-28. 
when, belongs to Government, 28, 29. 
when possession may be taken, 31, 32. 

in case of urgency, 33-35. 

objection as to measurement of, or compensation for, to be referred 
to Court, 35-37. 

situation and extent of, to be noted in Collector’s reference to Court, 38. 
market-value of, to be awarded, 43-53. 
compensation for damage by severance, 43, 53-57. 

by injurious affecting, 43, 57-73. 
change, in the condition of, 52, 53, 75, 77-79. 

matters not to be considered in determining compensation for, 75-79. 
temporary occupation and use of waste or arable land, 110. 

when possession of such land may be taken, 111. 
restoration of, on expiry of term, 111, 112. 
dispute as to condition of, on expiry of term, 112. 
acquisition of, for companies, 113-117. 

Government not bound to complete acquisition of, 119. 
mines or minerals lying under, need not be taken, 139-141. 
who own minerals in permanently settled, 139, 142. 
damage to surface, by working mines, 147. 

by air ways or other works, 155, 156. 

Government may take measures for safety of acquired, 157, 158. 


Lands Clauses Consolidation Act, 1845. 

provisions applied in India, 5, 21, 54, 58, 64, 75, 
Legally Bound 

persons, required tolmake statements, 25. 

Lessee, see Tenant. 

Levels 

may be taken in preliminary survey, 15. 
Liability 


of person required to deliver statement, 25. 
of recipient of compensation, 100, ioi. 
of person obstructing or displacing landmarks, 119. 
of person refusing to allow inspection of mines, 158. 
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not equivalent to interest in land, 6. 


Light and Air 
injury to, 63-65. 

Limitation of Time 

as to appearance before Collector, 21, 23. 

as to making statements before Collector, 24. 

in taking possession in case of urgency, 33-35. 

for application to Collector for reference to Court, 36, 37. 

when third parties claim to recover compensation, 102. 

for temporary occupation of land, 111. 

of suit for thing done in pursuance of the Act, 128, 129. 

as to accommodation works to be made by railways, 168, 172. 

Limited Interest 

procedure where owner has, 99, 100, 104, 105. 

Line 

may be laid down in preliminary survey, 14. 

Local Authority 
definition of, 160. 

declaration may issue when land is required by, 17. 
must bear cost of acquisition, 127. 
may adduce evidence as to compensation, 127. 
cannot demand reference to Court, 127. 
transfer of land acquired to, 32, 127. 

application of Mines Act to land transferred to, 158, 159. 
may superintend alteration of pipe, wire or drain by railway adminis¬ 
tration, 165, 166. 

may require railway administration to make additional accommoda¬ 
tion works, 173. 

Local Extent 

of the Land Acquisition Act, 1. 
of the Mines Act, 135. 

Local Gazette see Gazette. 

Local Government see Government. 

Local Inspection 

made by Collector, 21, 27, 28. 
may be made by Court, 43. 

Lohardagga 

extension of Land Acquisition Act to, 2. 

Lucrative Disposition of land see Advatageous disposition. 
Lunatic 

committee or manager of, entitled to act, 12, 13. 

Madras 

former'law regarding Land Acquisition in, 3. 
special court for town of, 9. 
provision of village-sites in, 9, 11. 

surrender of possession how enforceable in town of, 119. 

Land Acquisition (Mines) Act applies to, 135 
rules under the Land Acquisition Act in, 192. 
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STRATE 

may convict for obstructing or destroying landmarks, 119. 
may enforce surrender of land, 119. 

of District may enforce performance of telegraph works, 176. 
urgent possession may be taken on certificate by, in Calcutta, 179. 

Manager 

of lunatic or idiot, how far entitled to act, 12, 13. 

Manbhum 

extension of Land Acquisition Act to, 2. 

Manufactory 


<SL 


meaning of, 125, 126. 

part only not to be taken, 120. 

test when whole of, must be taken, 122, 125. 

when offensive in Calcutta, 183. 

Map, see Plan. 

Market-Value, see Value. 

enquiry as to, by Collector, 26-28. 

at date of declaration, to be considered, 43. 

percentage on, to be awarded in consideration of compulsory nature 
of acquisition, 44. 
meaning of, 44-52. 

three ordinary methods of ascertaining, 44, 49. 
cost paid for land not sure test of, 45, 50. 
auction-sales no sure test of, 45. 

determined according to most lucrative disposition of land, 47, 48. 
as affected by demand for land, 48. 

qualifications regarding most lucrative disposition, 48, 49. 
not necessarily equal to money spent on improvements, 50. 
may be determined according to rack-rental, 50. 
how ascertained by capitalising rental 50, 51. 

in Calcutta by special rule, 51, 182. 
when land has no present market-value, as roads Xc., 52. 
to be fixed as at date of declaration, 53. 
not to depend on degree of urgency ot acquisition, 75. 

on disinclination of owner to sell, 75. 
special rules regarding, in Calcutta, 180-183. 
table for calculating by capitalisation, 95, 96, 234, 235. 

Marks 

power to place, 1 5. 

Collector to place, 2f. 

displacement of, made punishable, 119. 

Married Woman 

subject to English law entitled to act, 11. 

Materials 

when building on land acquired is to be treated only as, 49 
taken from land temporarily occupied, 111. 


Measurement 

may be made in preliminary investigation, 14. 
Collector to make, 21. 
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objection to, before Collector, 21, 22. 
enquiry by Collector into objections to, 
reference to Court as to, 35-38. 
officer of company may make, 113. 


26. 


Metals, see Mines. 
Mines and Minerals. 


English rule as to, 4, 137. 
various interests in, 5, 149. 

when working of, is injuriously affected, 64, 147, 148, 155" 1 57- 

Lancl Acquisition (Mines) Act, 133-160. 

are included in ‘land/ 4, 32, 140. 

meaning of, 136-138, 153. 

soil or subsoil does not constitute, 4, 138, 153. 

saving of right of Government in, 136-139. „ 

declaration that, are not needed, 139-141. 

power of Collector to exclude, from acquisition, 139, 141. 

right to, under Permanent Settlement, 139, 142. 

what is acquired when, excluded, 140, 141. 

notice to be given before working, 142, 147. 

power to prevent or restrict working, 147, 148. 

mode of determining compensation, 149-151. 

which person entitled to compensation for, 149. 

if compensation not given, may be worked in proper manner, 15 

communications in, 154, 155. 

compensation for injury by severance or res tricted working, 155 

compensation to surface owner, 156, 157. 

power to inspect, 147, 157. 

penalty for refusal to allow inspection, 158. 

if worked improperly, power to make safe the surface, 158. 


Minors 

guardians of, ho.v far entitled to act, 11-14. 
power of Court of Wards as to, 13. 

Monument, Ancient 

may be acquired under the Act, 11. 

Mortgage, see Person Interested. 

when interest in Land, 6. 
statement of interest in, 24. 

how compensation for earnings is affected by, 98. 
Moveable Property 

injurious affecting of, 43, 63, 67. 

Municipality 

objects for which land may be acquired by, 10, 20. 
special provisions in Calcutta, 179-183. 

Names 

of persons interested to be stated to Collector, 24. 
to be given in statement of reference to Court, 38. 

Non-Actionable 

damage to be neglected, 61, 75. 
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of person interested before Collector immaterial, 24, 26. 
Notice 



of notification that land is likely to be needed, 14. 
before entry of building, &c., 15. 
of intended acquisition, general and special, 21-24. 
substantial compliance sufficient, 24, 30. 
irregularity in, 22, 23, 24, 38, 81. 

of Collector’s award to be given to parties not present, 29, 30, 36, 37. 
is for interests of public and does not confer a night, 30. 
when immediate, 30. 

when immediate possession of building is required, 34. 
particulars of, to be stated in reference, 38. 
on whom to be served by Court, 39. 
of purpose for which land is temporarily needed, III. 
mode of service of, 118. 

to take the whole of a house, manufactory or building, 120. 
of suit for anything done in pursuance of Act, 128. 
of intention to work mines, 142. 


Notification 

that land is likely to be needed, 14. 

of agreement between Government and a company, 1 17. 
of rules under the Land Acquisition Act, 131. 
Objection 

to proposed acquisition, 15, 19, 20, 114, 115. 

to measurement may be taken before Collector, 26. 

may be taken to Collector’s award, 35-37. 

not valid, unless conditions complied with, 36. 

limitation affecting, 36, 37. 

trial in Court limited to, 40, 41. 

when waived, 41, 81, 85. 

Obstruction 

to authorized acts made punishable, 119. 
in taking possession, 119. 
by improper working of mines, 152. 
to inspection of mines, 158. 

Occupation 

occupant may remain in, till land is needed, 32. 
of land temporarily, no, hi. 

Occupier, see Person Interested. 

of building to have notice of entry, 15. 

of land to have notice of intended acquisition, 22. 

of land acquired may rem bn in possession, 32 

Officer of Company, see Company. 

Officer of Government, see Government, Ofhcrr of. 
Omission 

to make claim, 80. 

Onus, see Burden of Proof. 

Opposition, see Obstruction. 
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rules for awarding compensation in, 200. 

Outlay 

in anticipation of acquisition, 75, 79, 122. 
special rule in Calcutta, 180-182. 

Owner, see Person Interested. 

rights of old, when acquisition completed, 32. 
rights of new, when acquisition completed, 33. 

Palamau 

extension of Land Acquisition Act to, 2. 

Parties 

cannot raise new objections in Court, 40, 41. 
addition of, 85. 

company or corporation not necessary party'in acquisition proceeding, 
127. 

PATNIDAR 

is person interested, 5. 

when entitled to compensation, 85, 87, 88, 95-98. 
right of, to mines and minerals, 139, 142. 

Payment 

for damage in preliminary survey, 16. 

unless made by a company, or out of public revenues or a local fund, 
no land to be acquired, 16. 

for crops and trees when immediate possession is taken, 34, 35. 

amount paid to be entered in statement of reference, 38. 

of additional compensation, 44. 

of interest, 82, no. 

to be tendered by Collector, 99. 

when not to be made, 99, 100. 

receipt of, under protest, 99, 101.' 

not to affect liability of recipient, 100, 101. 

of further compensation awarded, 101. 

of interest on compensation money invested, 105, 109. 

of compensation for temporary use and occupation, in. 

of damage not provided for by agreement, 112. 

of Collector’s charges when land is acquired for a local authority or 
a Company, 127. 

Penal Code see Indian Penal Code. 

Penalty 

for omission to file statement, 25. 

for obstruction, &c., 119. 

for refusal to allow inspection of mines, 158. 

for opposing District Magistrate’s order under Telegraph Act, 176. 
Person Interested 
definition, 5. 
various kinds of, 5, 6. 
when interests must exist, 6, 
disputes among, 7. 
who are entitled to act for, n 13. 

entitled to compensation for damage done in preliminary survey, 16. 
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Person Interested ( continued ) 


notice to, of intended acquisition, 21-24. 
non-attendance of, before Collector, 24, 26. 
knowledge of, regarding proceedings sufficient, 23. 

includes owner, occupier, co-proprietor, sub-proprietor, mortgagee, 
tenant and others, 24. 

includes owner, occupier and lessee of mines, 142, 149, 152-157. 
Collector empowered to call for statement of persons interested, 24. 
liable to punishment for disobedience to notice, 25. 
when criminal prosecution of, proper, 25. 

Collector to enquire into respective interests of, 26. 
at date of taking possession is entitled to compensation, 28. 
when Collector’s award binds, whether present or not, 29, 30. 

Collector to give notice of award to those not present, 29. 
may be compelled to attend Collector’s enquiry, 31. 
all rights of, extinguished after acquisition, 32, 33. 
entitled to compensation for crops and trees, 34, 38, 43. 
may apply to have the matter referred to Court, 35. 
to be named in Collector’s statement on reference, 38. 
statements by, to be noted in reference to Court, 38. 
if unserved with notice, 38, 42, 81. 
scope of enquiry to be restricted to interests of, 41, 42. 
to be served with notice by Court if interested in objections, 39. 
when interested in objections to Collector’s award, 41, 42. 
is bound to prove amount of compensation claimed, 42. 
matters for which, entitled to compensation, 43. 
cannot obtain compensation unless some of his land acquired, 57-59- 
matters for which, not entitled to compensation. 75-79. 
limits of compensation when claim has been made and in case of 
omission, 79, 80. 
in what case to pay costs, 8r. 

apportionment of compensation, when persons agree, 83. 

in case of dispute, 7, 83. 

determination of rights of, for apportionment, 85, 86, 95. 
is entitled to share in compensation, on proof of title, 85, 86. 
which entitled to greater part of compensation, 90, 91, 96. 
payment of compensation to, 99, too. 
money to be deposited in certain cases, 99. 
may recover compensation from wrong recipient, 100, 101. 
procedure when, as owner has limited interest, 99. 
investment when, as owner is incompetent to alienate, 104-109. 
in land needed for temporary occupation, to have notice, in. 

and to have compensation, hi, 112. 
and may require Government to acquire it permanently, 112. 
disputes as to condition of such land, 112. 
mode of service of notice on, 118. 

entitled to compensation when Government withdraws from acqui¬ 
sition, 119, 120. 

may require the whole of a house, etc., to be taken, 120. 
to have copy of order when whole of land is taken, 121. 
may withdraw such desire, 120, 121. 
which, entitled to compensation for mines, 147—150. 
may recover by suit compensation paid by telegraph authority, 178. 
Pipes 

railway administration may lay down pipes in land, 164. 
and may a Iter them, 165. 
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to be open to inspection, 17. 
to be made by Collector, 21. 

Possession 

notice that Government intends to take, 21. 

when Collector may take, 31. 

what amounts to ‘taking/ 32, 126. 

effect of taking, 32. 

when in case of urgency, 33, 34, 

date of taking, fixes time for certain compensation, 43, 53, 57, 74. 
interest to be paid when possession is taken before award, no. 
when Collector may take, of land for temporary occupation, 111. 
mode of enforcing surrender of, 119. 

Government cannot withdraw from acquisition after taking, 32, 119, 120. 
when to be taken, if part of building to be acquired, 120, 121, 

Post 

when notice may be sent by, 22, 24, 1 f 8. 
telegraph posts, 175, 176. 

Power, see Government, Collector, Court. 

to enter and survey land and take levels, 14, 15. 
to dig or bore, &c. 14. 

to set out boundaries and line, and to make them, 14. 
to clear land, 15. 

to acquire the land after declaration, 20. 

of Collector to require statement of persons interested, 24. 

to enforce the attendance of witnesses and parties interested, 31, 114. 

to adjourn enquiry, 30. 

to take possession, 31. 

to take immediate possession in case of urgency, 33, 34. 

to occupy land temporarily, 1 10. 

of company to enter and survey, 113. 

of Magistrate to enforce surrender of possession, 119. 

to inspect the working of mines, 147, 157. 

of District Magistrate to enforce making of telegraph works, 176. 

Preliminary Investigation 
when lawful, 14, 113, 114. 
what acts permissible in, 14, 15, 113, 114. 

Proceedings 

commenced under Act X of 1870, 2, 3. 

before Collector, 26-35. 

before Court, 35-83. 

in apportionment cases, 83-99. 

in regard to temporary occupation of land, 110-112. 

in enquiry under s. 40, 114. 

not to be commenced for anything done in pursuance of the Act 
without notice, 128. 

provisions of Code of Civil Procedure made applicable to, 129. 
Production of Documents 

Code of Civil Procedure applicable to, on enquiry bv Collector, 31. 
on enquiry under s. 40, 114. 
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'rofits, Earnings. 


of land, Collector may call for statement of, 25. 

damage by diminution of, 43, 71-73- 

table for calculating capitalised, 95, 96, 234, 235. 

Public 

land required by company must prove useful to the, 114. 
terms on which the public may use a company’s work, 116. 

Publication 

of notification that land is likely to be needed, 14. 

of declaration that land is needed, 17. 

of general notice on or near the land, 21. 

of agreement with company, 117. 

of rules framed under the Land Acquisition Act, 131. 

Public Notice, see Notice. 

Public Purpose 

no real definition of, 9, 10. 

may include provision of village-sites, 9, 10. 

decisions regarding, 10. 

what purposes have been declared by law to be, 16-18. 
notification that land is likely to be needed for, 14, 15. 
objections thereto, 15. 
declaration that land is needed for, 16, 17. 

Public Revenues 

land to be paid for out of, may be acquired under the Act, 16, 17. 
Public Utility 

when land may be acquired for, by Municipality, 10. 
land required by company must be for, 114. 

Government to be satisfied that work is of, 115, 116. 

Punjab 

mines and minerals reserved to Government in, 138. 
rules under the Land Acquisition Act in, 207. 

Purpose, see Public Purpose 

for which land may be acquired, 9, 10, 14, 16. 

must be stated in declaration, 17, 18. 

acquisition when confined to purpose authorized, 18, 19. 

variation of, 20, 33. 

Putnidar, see Patnidar 
Quarry, see Mines 
definition of, 136. 

Railway 

immediate possession of land required for, 33. 

special provisions regarding, 117, 161-175. 

principles applying to, in compulsory acquisition, 144-146. 

works necessary for, 161-165. 

meaning of, 162. 

accommodation works obligatory on, 168-172. 

must cause as little damage as possible by works, 169. 

additional accommodation works to be made by, 173, 1 74 - 


Index. 


provision of, applied in India, 167. 

Railways Clauses Consolidation Act 

provisions of, applied in India, 58, 136, 140-144, 155-158, 161, 167-170, 
I72-I74* 

Raiyat 

is a person interested, 5. 

when entitled to compensation, 89, 91-93, 95-97. 

Ranchi 

extension of Land Acquisition Act to, 2. 

Reference to Court 

shall be made on application by person interested, 29, 35-38. 

conditions necessary for, 36. 

none after payment of compensation, 36. 

what matters to be mentioned in, 38. 

Collector may himself make, 37, 38, 83. 
if Collector refuses, 37, 38. 
what Collector is to state to Court, 38. 
how to be dealt with, 39-42. 

may be made in dispute as to apportionment, 36, 83. 
as to sufficiency of compensation for land temporarily occupied, 111. 
as to condition of land on expiration of term, 112. 
as to any matter connected with agreement, 112. 

as to compensation when Government withdraws from acquisition, 120. 
as to question of land being part of house, &c., 121. 
local authority or company cannot demand, 127. 
when mines are not acquired, 140. 

as to compensation for injury by severence or restricted working of 
mines, 155. 

for damage caused by railway works, 167. 
by claimants for compensation under Telegraph Act, 176, 177. 

Regulations 

i 8 i 4 _XXIX, 93. 

1824—I, 2. 

1872—III, 136 
1877—n, 138. 

1886—III, 2, 136. 

Re-instatement 

principle of, 104. 
when permissible, 100, 104. 

Remission, see Abatement. 

Removal. 

compensation to be given for expenses of, 43, 74. 
no compensation for, in certain cases in Calcutta, 183. 

Rent 

Collector may call for statement of, 25. 
is evidence of the value of land, 44, 50 — 52. 
valuation upon, how to be made, 50, 51, 182. 

character of, determines nature of tenancy or holding, 85, 89—93. 






abatement of, 88, 90, 94, 96, 97. 

compensation in respect of enhanced, 86, 91, 95-97. 

table for calculating capitalised, 95, 96, 234, 235. 

Repeal. 

of Acts, 2, 3. 

Report 

Collector may call for, from subordinates, 28. 
by officer when land is needed by company, 116. 
Residence 

expenses of change of, 43, 74, J80. 

Restoration 

of land after temporary occupation, 112. 

Revenue, ^Abatement. 

capitalized value of, is part of total compensation, 95, 96. 
abatement of, 94—96. 

Revision 



powers of High Court in, 129. 

Right, see Easement, Title. 

of occupancy, see Raiyat. 
of way, land acquired free from, 32. 
to light and air, injury to, 63—65. 
of access, 63 73* 

of various tenants in apportionment proceedings, 85—93, 95. 
difference of, obtained by voluntary sale and compulsory acquisition, 
143-146. 

Riparian Rights 

infringement of, is injurious affecting, 63—69, 73. 

River see Thoroughfare a?ul Stream. 
acquisition of river-bed, 23, 52. 


Road 

acquisition of land for, 18. 

how compensation for, is estimated, 52, 53. 

what may be made by railway, 164. 

alteration of, by railway, 164. 

what must be made by railway, 168, 173 - 

diversion of, 164, 172. 


Rules 

under Act X of 1870 to be deemed made tinder this Act, 2, 3. 

for determining amount of compensation, 43 — 79 - 

for apportionment, 83—99. 

for acquisition of land for companies, 113. 

for agreements with companies, J16. 

for enforcing the provisions of the Act, 131. 

of Local Governments, 183. 

Ryot, see Raiyat 
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is one method of ascertaining market-value, 44. 
auction-sale no sure test of that, 45. 

distinction between rights obtained by acquisition and by, 143-146. 
Santal Parganas 

extension of Land Acquisition Act to, 2. 

Land Acquisition (Mines) Act to, 136. 

Schedule 

of notices and written statements to be attached to Collector’s state¬ 
ment on reference to Court, 38. 

Secretary 

to Government to sign declaration, 16. 

of State, company to execute agreement with, 116. 

agreements to provide land executed by, 117. 

Servants 

of authorized officer may enter and survey, 14, 15. 
of company may enter and survey, 113. 

Service 

of notices by Collector, 21, 22. 

of notices by Court, 39. 

on authorized agent of absentees, 22. 

of notice regarding land needed temporarily, ur. 

mode of, 118. 

Severance, see Damage. 

compensation for damage caused by, 43 » 53 * 57 - 
what constitutes severance, 53-56. 

damage from, mu-t be at Collector’s taking possession, 43, 57. 
how compensation for, to be estimated, 56, 57. 
if claim for, is excessive, 57, 121. 
as regards mines, 155, 156. 

Signature 

of Secretary to declaration, 16. 

of Collector to award, 26. 

of Judge to award, 81. 

of officer on copy of notice under s. 4, 1 18. 

by or by order of Collector or Judge on copy of other notices, 1 18. 
SlNGBHUM 

extension of Land Acquisition Act to, 2. 

Soil 

does not constitute “minerals” reserved, 4, 138, 153. 

Special Adaptability 
meaning of, 46, 47. 

is an element in the value of land, 46, 47, 68, 69. 
to be estimated reasonably & prudently, 46, 48, 49. 
by reason of proximity to highway or river, 46, 64-69. 

Stamp-duty 

not chargeable on statement of claim, award or agreement 128. 
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of interests and claims and objections to measurement, 2r, 22. 
may be required to be made in writing, 22. 
of other persons interested, 24. 
of rents and profits, 25. 

persons required to make, to be deemed legally bound, 25. 
over-estimate or exaggeration in, 25. 
on reference to Court, 38. 

Statutory Allowance 

of 15 per cent to be awarded on value of land, 44, 75. 
compensates for owner’s disinclination to sell, 76. 

Stream 


alteration of, by railway administration, 164. 
diversion of, 63, 64, 172. 

Street, see Road. 

Sub-proprietor 

statement of interest of, 24. 

Subsoil, see Soil. 

Suit 



for anything done under the Act, 128. 

no compensation for damage which would not render private person 
liable to, 60, 61, 76, 77. 

nor for damage caused by lawful works of railway, 167. 

Superfluous Lands 
what are, 19. 
may be sold, 19. 

Surface see Soil and Mines and Minerals. 

this term never used in the Acquisition Acts, 140. 

Surrender 

of possession, how to be enforced, 119. 

Survey 

power to make preliminary survey, 14, 15. 

Taking 

what amounts to, 32, 126. 

Tarai 

extension of Land Acquisition Act to the, 2, 

Telegraph 


telegraph authority may place and maintain lines and posts, 175. 
definitions, 176. 

as little damage to be done as possible, 176. 
resistance to power of telegraph authority, 176. 
determination of compensation for, 177. 
apportionment of compensation for, 177. 


Temporary 

occupation and use of land, 110-112. 


Tenant 


what interest essential, 5. 
statement of interest of, 24. 
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burden of proof is on, to prove his title, 85, 95. 

rights according to Bengal Tenancy Act, 86. 

rights and interests of, vary inversely with those of landlord, 86. 

with permanent heritable right entitled to apportionment, 85-97 

with right of occupancy, entitled to apportionment, 91, 95-97. 

in suburbs of Calcutta 91, 99. 



Tender 


of compensation for damage done in survey, 16. 

of compensation for crops and damage in case of sudden dispo¬ 
ssession, 34. 

of payment of compensation, 99, 100. 

for damage to land temporarily occupied, 111 

of amends for anything done in pursuance of Act, 128. 


Tenure, sej Tenant. 

holder of, is person interested, 5. 
Terms 


on which land may be held by company, 116. 
on which public may use the work, 116. 
agreement as to, to have the force of law, 117. 

Territorial 

division to be stated in declaration, 17. 

Thoroughfare 

right of access to and fro, is incident of ownership of land, 64-66, 68. 
obstruction to, 64-69, 72. 
diverting traffic from, 72, 73. 

Time, see Entitled, Person Interested. 
for notice of entry into building, 15. 
for making claims or objections to measurement, 21-24. 
for filing statements of persons interested, of rents and profits, 24. • 

for taking possession, 31, 33. 
for taking possession of building, 34. 
for applying for reference to Court, 36. 
for payment of compensation, 99. 
for which land may be temporarily occupied, no, in. 
for enquiry as to projected work by company, 113, 114. 
within which Company to execute work, 116. 
for suit in respect of thing done under the act, 121. 
for exempting mines from land acquired, 139, 140. 
for notice of intention to work mines, 142, 147. 
for inspection of mines, 147, 157 

for making railway accommodation works, 168, 172, 173. 

Title 

of Government in land acquired 31, 32. 
statement of, by person interested, 21. 
statement of, of other persons, 24. 

Collector to enquire into, 26. 
objections as to, to be referred to Court, 38. 
disputes as to, may be referred to Court, 83. 
determination of, necessary for apportionment, 85, 86. 
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decision of Court regarding, in apportionment cases, 98. 
compensation to be deposited in case of dispute as to, 99. 
procedure when owner has limited interest, 99, 100, 104, 105. 
when owner is incompetent to alienate, 104. 
of Company in land acquired, 32, 116. 

Town 


acquisition of land for improvement of, 11. 
Tramways 


when land may be acquired for, 17, 113. 
Transfer 


of land to local authority or company, 32, 116, 127. 
Trees 


are included in “land.” 4, 44. 

compensation to be given for, 34, 38, 43, 53, 75. 

Trench 

may be cut in preliminary survey, 15. 
penalty for filling in, 119. 

Trustees 

entitled to act for persons interested, 11. 
Unfitness 

of land for former purpose, 112. 

Unhealthy Area 


acquisition of, in Calcutta, 35, 179. 
United Provinces 


rules for awarding compensation in, 198. 

Urgency 

possession in case of, 33, 34. 

not to be considered in determining compensation, 75, 76. 
possession in case of, in Calcutta, 179. 

Utility 

of work, enquiry as to, 114. 

Valuation, see Compensation. 

Value, see Market-Value. 
meaning of, 44. 

how to be ascertained, 44—53. 

how estimated in England, 46, 47. 

proved in England by evidence of experts, 45. 

increase of, due to use of land after acquisition, 47, 75, 78. 

table for calculating capitalised, 95, 96, 234, 235. 

Vest 

land to, free from incumbrances, 31, 32. 

Village-sites 

when, may be acquired under the Act, 9, 11 
where it is customary to acquire, 11, 
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see Minors. 


Waste Land 

immediate possession may be taken in case of urgency, 33. 
may be occupied temporarily, no. 

Water-courses 

may be altered by railway, 164. 
to be made by railway, 16S, 170. 

Wire 

railway administration may alter, 165. 
telegraph authority may place and maintain, 175, 176. 
Withdrawal 

of Government from acquisition before possession taken, 119. 
Witnesses, see Attendance. 

Work 

line of, may be set out, 14. 

of public utility, 114, 116, 

in mines may be stopped, 142, 147, 148. 

if stopped, compensation to be awarded, 149-152. 

if not stopped, may go on in mines, 152-154. 

if improperly carried on, Government may intervene, 158. 

what may be made by railway 162-165 

accommodation works, 168-172. 

additional accommodation works, 173, 174. 

Workmen 

of authorized officer may enter and survey, 14. 
earnings of, are not part of compensation for land, 59. 
of company may enter and survey, 113. 

Writing 

notice before entering building under s. 4 to be in, 15. 
Collector may require statement of claim in, 22. 

Collector’s award to be in, 26. 
objection to Collector’s award to be in, 35. 

Collector’s statement on reference to Court to be in, 38. 

award of Court to be in, 81. 

notice under s. 35 to be in, in. 

agreement under s. 35 to be in, 1 1 r. 

owner to withdraw his desire under s. 49 in, 120. 

notice of suit for thing done under the Act to be in, 128. 

notice of intention to work mines to be in, 142. 

notice of intention to inspect mines to be in, 157. 

Zamindar 

is person interested, 5. 

when entitled to share in compensation, 85, 86-93, 95-97. 
right of, to mines and minerals, 139, 142, 143. 
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